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By Rosert LAnsinc? 


ie future student of history will 
doubtless look back upon the early 
years of the twentieth century asa period 
momentous in the social development 


of the human race. Men who live in 
the time of crises, whether political or 
sociai, seldom appreciate the full. sig- 
nificance of the movements which are 
taking place; much less are they able 


to draw accurate conclusions as to what 
the outcome will be. Yet we, who live 
at this time, though our sense of propor- 
tion may distort events, cannot but 
realize the gravity of the problems which 
the present generation is called upon 
to solve. The period is one in which 
society is seeking to adjust its highly 
developed institutions, the slow growth 
of centuries, to new ideas which have 
all at once become dominant in the world. 
It is a period of transition, in which the 
customs and usages of peoples are break- 


* [This is the fourth of a series of artigles on some 
of the most eminent jurists now living in this 
country, We have already published sketches of 
John Forrest Dillon, by George S. Clay (23G. B. 
447); Samuel Williston. by Bruce Wyman (23 G. B. 
613); and John Henry Wigmore, by Albert Kocou- 
tek (24 G, B. 1). —Ed.] 

?Mr. Lansing, at present Counsel fof the United 
States in the American and British Claims Arbitra- 
tion has had more practical experience in the 
actual preparation and trial of cases before Inter- 
national Commissions and Tribunals than any other 
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ing down before a new sense of obligation 
and a new conception of duty. Mankind 
has suddenly awakened to the fact that 
the methods which have been employed 
for ages are at variance with the motives 
which should inspire human actions, 
and that these must undergo radical 
change. To work out a social organi- 
zation which will harmonize with these 
motives is engaging the thought of 
those who are students of politics and 
society. 

The fundamental idea which has be- 
come dominant and has given impulse to 
the movement for a change in the very 
structure of society is in a broad sense 
altruistic. It seems to have its origin 
in an appreciation of the interdependence 
of nations, classes, and individuals com- 
prising the entire human race from the 
most civilized to the most savage, from 
the richest to the poorest, from the 


American lawyer. He was Associate Counsel in the 
Behring Sea Arbitration, 1892-3; U. S. Counsel in 
the Behring Sea Claims Commission, 1896-7; Soli- 
citor for the United States before the Alaskan 
Boundary Commission, 1903; Solicitor and Counsel 
in the North Atlantic Coast Fisheries Arbitration 
at the Hague, 1910. 

Mr. Lansing was one of the founders of the Amer- 
ican Society of International Law, and is an.associ- 
ate editor of and frequent contributor to the 
American Journal of International Law. 
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most virtuous to the most criminal. In 
the light of altruism the obligations of 
man to his fellows, of society to the 
individual, of nation to nation, have 
been newly interpreted and have fur- 
nished a new standard by which human 
action is to be judged. 

The men who are striving to find a 
practical solution to these problems so 
vital to the welfare of humanity are 
engaged in a work of the greatest 
importance to the present and the future. 
In the endeavor to reconstruct social 
and political institutions along the lines 
of thought now ascendant they are en- 
gaged in a task which demands the 
exercise of the greatest wisdom; and 
upon the successes and failures of these 
constructive thinkers depend in large 
measure the destinies of humanity. 

In no sphere of human activity has 
the present standard of duty become 
more generally recognized than in the 
field of international intercourse. Drawn 
together by improved means of com- 
munication and by the ever increasing 
bonds of commerce and industry, the 
nations of the world have acquired a 
new sense of mutual obligation, which 
has become most powerful in directing 
their relations with one another. Within 
recent years the great political force in 
the world was nationalism, selfish, covet- 
ous, and indifferent to the rights of 
others. The handmaid of nationalism 
was physical might; its manifestations, 
military success and conquest. But the 
present generation has seen the passing 
of the age of nationalism and the begin- 
ning of the age of internationalism, in 
which right is placed above benefit, 
justice above opportunity, peace above 
the triumphs of war. Internationalism, 
in the sense in which it is used today, 
is the the relations 
between nations of the altruistic idea 


application to 


which permeates society. 
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In view of this change in the motives 
which inspire governments in their inter. 
course with one another, the exercise of 
physical force is considered generally 
unjustifiable and reprehensible. The 
civilized nations have with unanimous 
voice avowed it to be their purpose to 
apply to international controversies 
those principles of law and equity 
which have so long been applied io dis. 
putes between individuals and which 
have given stability to national states 
and their institutions. Within a state 
the machinery for the application of 
justice exists in a highly devcloped 
form, but in the community of nations 
it is but partially developed. Until the 
means for insuring the uniform appli- 
cation of justice to internationa! con- 
troversies are perfected, governments 
will continue to maintain armaments 
with which to protect and enforce their 
rights. 

The first step, then, toward the estab- 
lishment of that universal peace which 
will be the most complete expression of 
the present altruistic idea in the inter- 
national sphere is the institution of an 
international judiciary possessing a juris- 
diction over all controversies between 
nations which have failed of diplomatic 
adjustment. Without the existence of 
such a judicature sanctioned by all the 
great civilized powers and making cer- 
tain that the rights of every nation will 
be protected and their free exercise 
guaranteed, the hope of a permanent 
international peace will be vain. 

With a keen appreciation that the 
old method of agreement to submit a 
dispute between nations to a specially 
selected tribunal fails to, meet the re- 
quirements of the new internationalism, 
Mr. James Brown Scott has given to the 
subject of the establishment of a per- 
manent international judiciary with a 
general jurisdiction much study and 
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James Brown Scott 


thought. He is undoubtedly today the 
most prominent American advocate of 
a judicial system which will insure equal 
justice to all nations, both great and 
small. He has worked out the problem 


and formulated a plan, and to secure 
its acceptance by the world he has 
been and is devoting his energies; and 
in doing this he is laboring in the most 
practical way in the cause of universal 


peace. 
Mr. Scott is peculiarly fitted by his 
talents and training for the task which 
he has undertaken. He is of American 
pareritage, and was born in 1866 in a 
village of the Province of Ontario; his 
family shortly after his birth returned 
to Philadelphia, where he prepared for 
collese and entered Harvard University, 
graduating from that institution in 1890. 
The following year Harvard conferred 
upon him the degree of Master of Arts, 
and he was granted the Parker fellow- 
ship, under which he spent three years 
at Berlin, Heidelberg, and Paris, per- 
fecting his education in the study of 
international law, which he had selected 
as a specialty, and obtaining a speaking 
knowledge of German and French. 
Returning to the United States Mr. 
Scott was admitted to the bar and took 
up his residence at Los Angeles, where in 
1896 he organized the Los Angeles Law 
School (which later became the Law 
Department of the University of South- 
ern California) and for three years con- 
tinued as dean of that school. In 
1899 he was offered and accepted the 
deanship of the College of Law of the 
University of Illinois, and remained 
there until 1903, when he became a 
professor in the Columbia Law School. 
In 1906 Mr. Scott was appointed the 
Solicitor of the Department of State, 
but continued his services in the edu- 
cational field by filling the chair of 
international law at George Washington 
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University and that of lecturer at Johns 
Hopkins University. In 1911 he severed 
his connection with the Government 
to accept the secretaryship of the Car- 
negie Endowment for International 
Peace, of which the founder had named 
him a trustee. 

While connected with the University 
of Illinois Mr. Scott continued his special 
line of study and published his ‘‘Cases 
on International Law,” a collection 
carefully compiled and classified which 
has become a standard in the United 
States. In 1906 he entered upon a 
more valuable service in the literary 
field in becoming the editor-in-chief of 
the American Journal of International 
Law, the quarterly of the American 
Society of International Law, an 
organization of which Mr. Scott was 
one of the founders, and which has 
been most successful during its six 
years of existence, a success due in 
large measure to the Journal, which 
from the first ranked very high among 
the periodicals devoted to the subject 
of international law. The excellence 
of this publication must be credited 
chiefly to the ability, the labor, and the 
world-wide acquaintance of its editor- 
in-chief. 

The year following the first issuance 
of the Journal Mr. Scott was appointed 
a technical delegate for the United 
States to the Second Peace Conference 
at The Hague. His services in that 
capacity and later as the critical his- 
torian of the proceedings have given 
him a prominent place internationally. 
Possessing an extensive acquaintance 
with all the leading works upon inter- 
national law and with many of the dis- 
tinguished jurists and diplomats who 
were members of the Conference, with 
a memory exceptionally retentive, with 
a natural gift for clearness of expression 
and a fluency of address in English 
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and foreign languages, he was peculiarly 
equipped to perform the duties which 
his position imposed. 


Believing that the most important 
service which the Conference could 
render would be the establishment 


of a judicial system more fully de- 
veloped than the one which had been 
created by the First Hague Confer- 
ence in 1899, Mr. Scott devoted him- 
self to a thorough study of the principles, 
history, and possibilities of international 
arbitration as a uniform means for the 
settlement of controversies between 
nations through the application of rec- 
ognized principles of justice and equity 
to all questions which might arise. 
The conclusion which he reached, as to 
the place occupied by the tribunal 
created by The Hague Conference of 
1899, and confirmed by that of 1907, 
in the evolution of an international 
juridical system, is the chief contribu- 
tion which he has made to the literature 
of the subject. It is brought out in his 
exhaustive work published in 1909, en- 
titled ‘“The Hague Conferences of 1899 
and 1907,”’ in which he analyzes and 
compares the proceedings and accom- 
plishments of these two great assemblies, 
introducing the various subjects dis- 
cussed with reviews of the historical 
events leading up to and affecting the 
action of the Conferences. 

Soon after completing this critical 
analysis of the work done by the two 
Conferences Mr. Scott, who: had re- 
turned to Washington and resumed his 
duties as Solicitor of the Department 
of State, was appointed one of the 
Government’s counsel in the North At- 
lantic Coast Fisheries Arbitration. The 
tribunal to hear the case was consti- 
tuted under the provisions of The 
Hague Treaty of 1899. It assembled 
at The Hague early in June, 1910, and 
three months later rendered its award. 


The Green Bag 


He thus obtained practical expcrience 
in the conduct and efficiency of an 
arbitration before the Permanent Court 
as now constituted, which impressed 


upon him the defects as well «s the 
benefits of the system. 

But prior to this actual exp -ience 
Mr. Scott had become convince: that 
the world required a court of ustice 
composed of a limited membership ‘hich 
should sit permanently, rather tan a 
special tribunal selected in each case 


by the parties from a large pai el of 


judges as provided in the treaties ; stab- 
lishing the Hague Court. To a com. 
plish this change the first step had 
already been taken by the United S ates, 


which had proposed to the pri: cipal 
powers that there should be coni«rred 
upon the international court of prize, 
with its limited number of permanent 
judges, a general jurisdiction over justi- 
ciable questions, or that there should be 
created a court of arbitral justice with 
the same numerical limitation of mem- 
bership and permanency as the court of 
prize. Either course would result in 
the establishment of a world tribunal 
whose constitution would not be sub- 
ject to contract between the parties. 
Mr. Scott was charged by his Govern- 
ment with the conduct of this delicate 
negotiation, and for that purpose he 
visited Europe and conferred with states- 
men of the leading powers. He per- 
formed his mission with ability and 
success, although the agreement which he 
succeeded in negotiating still awaits its 
final ratification by the contracting 
governments. 

With his subsequent experience in 
the Fisheries Arbitration confirming him 
in his belief that the Hague Court should 
be always composed of the same judges, 
in order that there should be the stabil- 
ity requisite to give to its decisions the 
force of law and to induce the nations 
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to invoke more generally its offices, Mr. 
Scott on his return from The Hague 
instituted, with others interested in the 
cause of arbitration, a propaganda in 
favor of the establishment of a court of 
arbitra! justice or else the extension of 
the jurisdiction of the court of prize 
to international controversies in gen- 
eral. The medium of giving publicity 
to the arguments in favor of this course 
was t.e American Society for the Judi- 
cial Settlement of International Dis- 
putes. which was organized in 1910, and 
of wh ch Mr. Scott was made the presi- 
dent. The Society has not confined 
itself solely to the particular object 
which called it into being, but: through 
its public meetings and the distribution 
of literature has done much to diffuse 
know edge of the progress being made 
in arbitration and to arouse public 
opinion favorable to the more general 
accey ‘ance of the principle by all govern- 
ments. 

Mention was made of the important 
contribution to the history of inter- 
national arbitration which was made 
by Mr. Scott in his work on the two 
Hague Conferences. The year following 
the publication of that -work he elabo- 
rated his idea in a lecture delivered at 
Johns Hopkins University and in an 
address at the Lake Mohonk Confer- 
ence on International Arbitration. Up 
to the time that Mr. Scott made public 
the result of his researches, international 
arbitration had been considered, I be- 
lieve without exception, a degenerate 
type of judicial procedure derived from 
the more perfect system of justice insti- 
tuted by civilized states for the settle- 
ment of disputes between individuals. 
This derivation of international courts 
of arbitration Mr. Scott denies, showing 
that it is based upon a misapprehension 
of the facts, or at least upon erroneous 
Instead of being a degen- 


conclusions. 


James Brown Scott 
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erate type of institution, a crude imita- 
tion of the process of national courts of 
justice, he shows that the course being 
pursued for the establishment of an 
international judiciary is following the 
identical lines of development which 
may be traced in the history of Rome, 
and that by the same steps by which 
the Roman courts came into being, 
international courts are being evolved 
and are bound to develop the same 
permanency and efficiency which char- 
acterized the judicial system of the 
Roman Empire. This is the assertion 
which Mr. Scott makes as a result of 
his studies and which he proceeds to 
demonstrate. 

He points out that in the primitive 
community the mode of settling dis- 
putes was by self-redress: “that in the 
early period of Roman history there 
did not exist institutions which, without 
a misuse of terms, could be called courts 
of justice’; and that there was no 
public machinery for the settlement of 
controversies of a civil nature between 
Roman citizens. Through the operation 
of usage and custom, however, the primi- 
tive method in regard to disputes as to 
land was superseded by their submis- 
sion to a stranger, an arbiter, for 
settlement. By agreement the parties 
bound themselves to comply with the 
decision of the arbiter chosen by 
them, and failure to do so operated as 
an authorization for the other party 
to resort to self-redress as matter of 
right. “The agreement to submit was 
contractual, the appointment of the 
arbiter was voluntary, and his decision 
was enforced by the individual litigant, 
not by the power of the state.”” This 
primitive condition of the settlement 
of differences between Roman citizens 
Mr. Scott declares to be analogous to 
the condition existing prior to 1899 
among civilized states, which up to that 
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time submitted their disputes to a spe- 
cially constituted tribunal or commis- 
sion. As was the case in the early 
Roman period, the arbitral body was 
named voluntarily and mutually, and 
the enforcement of an award remained 
as a matter of right with the successful 
litigant. What an award did then it 
does now, that is, it practically declared 
that the party in whose favor it was 
rendered was justly entitled to resort to 
self-redress in case the other party de- 
clined to abide by the decision. 

Having shown the close analogy be- 
tween this early Roman method of 
determining rights in controversy and 
the method practised so long by nations, 
Mr. Scott takes up the next develop- 
ment in the judicial institutions of 
Rome. He shows that through the same 
agency of custom the litigants were in 
time limited by law in the selection of an 
arbiter to a special group of individuals, 
a panel, which at first consisted of the 
members of the Roman Senate. Still 
in this second stage of evolution the 
submission was by contract, as was the 
selection of the arbiter, and the state 
was not charged with the enforcement 
of the decision, which operated in the 
same way as in the earlier period in 
that it clothed the successful party with 
the right of execution. In this second 
step in development Mr. Scott sees 
the same step in advance taken by the 
nations at ‘The Hague Conference of 
1899, when they established a panel of 
jurists from which governments might 
select arbitrators to decide controver- 
sies and to which panel their selection 
was limited. As in the case of litigants 
of the Roman Republic the choice of a 
judge or judges, though limited, was 
by contract, the submission was by 
contract, and the award was enforce- 
able by the successful party as a direct 
consequence of the contractual relation. 
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This, says Mr. Scott, is the present 
stage reached in the developmen: of an 
international judiciary. The nations of 
the world have unconsciously followed 
the exact line of growth which was fol- 
lowed by the Roman people in ce-velop- 
ing the judicial system, which is the 
foundation of the systems of nearly all 
modern states. The progress that has 


been made internationally is in accord 
with the law of evolution manifested in 
the history of Roman institutions. There 
remains for the world to take the final 
step, as it was taken by Rome, and 
establish a tribunal limited as to num- 


bers, with a permanent membership, 


not subject to the will of the parties 
but named by the community of na- 
tions regardless of the particular case 


to be submitted to it. 

But Mr. Scott does not rest his law 
of the evolution of judicial institutions 
on Roman history alone. He goes 
further and points out that the Supreme 
Court of the United States as a tribunal 
for the settlement of interstate contro- 
versies went through the same stages 
of evolution. From the Declaration of 
Independence to the present time there 
have been three types of government in 
this country; first, the Revolutionary 
until July, 1778; second, the Con- 
federate until 1789; and _ third, the 
federal after 1789. Under the Revo- 
lutionary government the only method 
for settling disputes between the thir- 
teen sovereign commonwealths was by 
mutual selection of commissioners or 
arbitrators and by mutual submission of 
questions to them, and self-redress was 
the sole means of enforcing their cleci- 
sion. The conditions seem to be identical 
with those of the early Roman period 
and those existing internationally prior 
to 1899. 

By the Articles. of Confederation of 
1778 the second step in the develop- 
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James Brown Scott 


ment of a tribunal to settle the differ- 
ences arising between states was taken. 
Congress, by article IX, was empowered 
to create a panel of thirty-nine judges, 
from which by a process of elimination 
the disputing states selected seven or 
nine to decide the controversy. This is 
the identical change which took place 
in the Roman system and which was 
brought about by The Hague treaty 
of 1899. 

The final stage in development was 
reached when the Supreme Court of the 
United States was vested by section 2 
of article III of the Constitution of 
1789 with jurisdiction over ‘“‘controver- 
sies between two or more states.”’ The 
tribunal was no longer composed of 
judges selected by the parties, but con- 
sistel of a permanent body chosen 
without regard to the wishes of the 
litigants or the nature of the case. 
The contractual element in the consti- 
tution of the court and in the submission 
of the parties to it disappeared, as it 
did in the later Roman period, and as 
it is bound to disappear when the final 
step is taken in the development of an 
international judiciary. 

Mr. Scott also points out that the 
operations of the Supreme Court are 
conclusive proof that it is practical and 
efficient for a tribunal to decide inter- 
state controversies without a_ political 
superior to enforce its mandates. By 
what process, he asks, can a state of the 
American Union be compelled to submit 
to a decree of the Supreme Court? 
What branch of the federal government 
is delegated with the authority to exe- 
cute a judgment against a state? Ifa 
state should decline to abide by a deci- 
sion of the Supreme Court, there is no 
constitutional power to coerce it. The 
submission of a controversy between 
states to a permanent body of judges is 
made compulsory by the organic law, 


YiimM 


175 


but obedience to a decision is voluntary. 
After a century of successful experience 
by the United States of compulsory 
submission of interstate disputes to an 
established court unsupported by a 
superior authority to enforce its deci- 
sions, Mr. Scott very pertinently claims 
that the absence of an “international 
sheriff’ to compel obedience is not a 
valid argument against compulsory arbi- 
tration or against the establishment of 
an international court of arbitral jus- 
tice, and he logically concludes that, 
since this type of judicial settlement has 
been found to be sufficient in the rela- 
tions between the states composing the 
United States, there is every reason to 
suppose that it would be equally so in 
the community of nations. 

Mr. Scott thus shows, in a way which 
carries conviction, that there exists a 
complete analogy in the development of 
the Roman court of justice, of an inter- 
state court in the United States, and of 
an international court, even to the ab- 
sence of a political superior empowered 
to enforce judicial decrees, and that in 
view of past experience compulsory 
international arbitration is not only 
practicable but is the natural develop- 
ment which will take place in conjunction 
with the institution of a world court 
with general jurisdiction. 

Convinced that the evolution of an 
international judicial system is bound 
to follow the law of development dis- 
closed by the histories of Rome and of 
the United States, Mr. Scott is directing 
his efforts and the resources at his 
command to persuade governments to 
take the final step which will place the 
decisions of an international tribunal of 
justice on as high a plane as those of 
the highest national courts, clothing 
them with an authority as declarations 
of law, which will not only bind the liti- 
gants but all civilized states as well, 
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since they, as creators of the tribunal, tion, earnestness, ability, and industry 
constitute a judicial union which is make him especially fitted to meet the 
bound to respect and uphold the prin- responsibilities and to perform th« duties 
ciples of justice and equity which its which he has assumed. He has «ntered 
tribunal announces. iz. upon a larger field of public us«fulness 
Mr. Scott’s present position as secre- than any which he has before oc-upied, f 
tary of the Carnegie Peace Endowment where, doubtless, his labors wi bring 
furnishes him with unusual opportuni- him new honors and add to the °steem 
ties to accomplish the purpose, which he_ in which he is held by those wh: know 
considers to be in accordance with the of the services which he has : 'ready 
law of development and in harmony rendered in the cause of wi iversal 
with the spirit of the age. His erudi- peace. 


Washington, D. C. 





An Advocate Fearless and Bold 


WAS a barrister ready and bright, 

Good in his chambers, good in a fight. 
But, discontented, he said, “I want fame, 
What shall I do, then, to earn me a name?”’ 
Quick came the thought, “I will try length of speech, 
And stick to my guns like a true legal leech.” 
Having a case then to argue one day, 
He spoke for six hours without sign of decay; 
Three days he continued for twenty hours more, 
He finished his facts, then dealt with the law. 


The end of his case was not very happy, 

For the judge on the fourth day became somewhat snappy, 
Which forced him to stop, and his lordship derided 

His arguments lengthy, and against him decided. 


But his object was gained, his name was now known, 
For the Press him exalted, and said he had shown 
That he was an advocate fearless and bold, 
Whose clients would never be left in the cold. 
So now he is famous and earning large fees, 
And he talks and he talks and everyone sees 
That because of the length of his speech he must be 
An advocate good as one ever shall see. 
— Law Students’ Journal. 





A Wig-Shop in the Temple 


ERE in the United States, as the 

Englishman is apt to view the 
matter, there is scant honor paid to 
judges, and possibly one reason is be- 
cause the American judge does not 
wear the pompous wig without which 
his English brother would hardly dare 
to Open court. 

In that connection special interest 
attaches to a queer little shop, much of 
the sort Dickens delighted in, which 
seems to do a flourishing business near 
the Temple. 

To reach the place one travels by 
way of courtyards and passages, among 
little overhung offices, to the sign of a 
“Law Wig and Robe Maker.” In pas- 
sages close by the guides point out 
pictures of the old Middle Temple Hall 
and of the Temple Church, and of the 
dining-hall of the Middle Temple. 


Yonder is Middle Temple Hall, where 
Shakspere played ‘Twelfth Night.” 

You halt before an array of wigs, 
set in globes, in a window which pro- 
jects out under the arches which form 
part of the series connecting the ‘‘squads’”’ 
of the Temple. 

If you are not intending to order, you 
step into the wig-shop timidly. ‘“Would 
you have a blue bag, sir?’ asks the 
attendant. Ten pounds, eighteen shil- 
lings, you learn, will get you a bag and 
a wig, but a very ordinary wig it will be. 

If you are a barrister of rather higher 
pretensions, a King’s Counsel, you 
want something better. A King’s Coun- 
sel wears a court wig and silk gown. 
The gown costs from nine to twelve 
guineas. The King’s Counsel’s whole 
outfit will cost possibly forty guineas, 
implying court suit, wig, and gown. 
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Such a man invests in the red bag of a 
King’s Counsel, while his bag of old 
he usually presents to a junior as a 
mark of respect. Later he becomes 
attached to a particular red bag and 
keeps it as long as he can. 

Judges have the wig and a green bag. 
Judges’ wigs are substantially one and 
all the same and come to about thirty 
dollars. 

Most of these wigs are made of horse- 
hair, which is first colored a snowy white. 
It takes about a month to make a 
Judge’s wig, although the material can 
be got ready in six or eight days. The 
hardest part of the work is the weaving 
by hand, and even for an expert this 
is tedious. Experts, moreover, are hard 
to find, for there are only three of these 
shops in the world, and all three are 
In London. 
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“If you’re not buying wigs, you'll at 
least buy 
only a shillin’,”’ 


postcards, — two of ‘em 
the wig-maker urges, 
You feel he may do you bodily hurt if 
you do not leave at least so much 
you. 

Satisfied with the shilling, he grovys 
loquacious, and tells you how the _ udges 
keep their wigs on, in court, unlcss the 
day grow inordinately warm. Thien he 
shows the ribbon which serves ¢s the 
foundation the wig, he exolains 
Wics are 


ehind 


for 
the elaborate workmanship. 
all about, —on the floor, walls and 
tables. Among them a_ gilded por. 
trait of Dickens looks down ot: the 
scene. 

Outside you survey the hoary struc- 
tures of the Middle Temple. Some bar- 
risters are coming to order wigs, and 
you go. 





The State University Law School: 


I, Its Rise and 


Its Mission 


By Cuarites M. Hepsurn 


Proressor oF Law 1n INDIANA UNIVERSITY 


OES the true mission of the state 

university law schools differ in 

any material respect from the true mis- 

sion of other university law schools? 
If it does, what is this mission? 

These related questions have been 
submitted to the deans of several state 
university law schools, east and west. 
The answers, in the form of distinct 
articles, will appear in later issues of the 
Green Bag. But as a preliminary to 
these more interesting articles, and while 
they are in the making, a few things 
may be said about the rise of law schools 
of this kind, their present number and 
their possible field of usefulness. 

Between the opening of the earliest 
university law school in America and 
the opening of our earliest state univer- 
sity law school there was an interval of 
nine years. The Harvard Law School, 
succeeding a privately endowed pro- 
fessorship of law, began its career in 
1817; the law school of the University 
of Virginia, an integral part of Jeffer- 
son’s original plan for a state univer- 
sity, began in 1826. 

In the view of today there is in this 
nothing that is specially significant. We 
have grown accustomed, through the 
experience of half a century, to an aver- 
age of two new law schools a year; and 
today a six months old university of a 
new fledged state is hardly entitled to 
recognition unless it has its university 
school of law. 

But such was not the view of the first 
quarter of the nineteenth century. The 


tradition then, in America as in Eng- 
land, ran strongly against the idea of 
professional teaching of law in the uni- 
versities. 

Isolated college professorships in law 
had indeed appeared here and there, 
and had been held by distinguished law- 
yers. The law professorship which 
Jefferson, in 1779, induced the College of 
William and Mary to substitute for an 
existing professorship in divinity, had 
been occupied by Chancellor Wythe, 
and had numbered John Marshall in 
its list of students— the future Chief 
Justice thus attending the first course 
of law lectures ever given by a professor 
of law in an American college. Mr. 
Justice Wilson, of the Supreme Bench of 
the United States, with Wythe a signer 
of the Declaration of Independence, 
held for a time the law professorship 
which was established in 1790 in the 
College of Philadelphia. Chancellor 
Kent was the incumbent of the professor- 
ship of law which was established in 
Columbia College in 1793, and as such 
began that brilliant career of legal 
authorship for which he is chiefly re- 
membered. And beyond the moun- 
tains, Henry Clay was for two years 
professor of law in Transylvania Uni- 
versity, at Lexington, Kentucky. 

These beginnings were auspicious 
enough. With all the prestige of the 
splendidly equipped law schools of to- 
day, it would be hard to match the 
opening of the first course of law lec- 
tures at Philadelphia in 1790; for the 
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lecturer had among his auditors the 
“President of the United States and his 
Cabinet, the Houses of Congress, the 
Executive and Legislative Departments 
of the Governments of the State of 
Pennsylvania, and the City of Phila- 
delphia, the Judges of the Courts, the 
members of the Bar,” and a brilliant 
array of ladies. But if these law pro- 
fessorships were established in the hope 
of developing into professional schools 
of law, each failed of its purpose. They 
failed none the less if they were patterned 
after the professorship of law which the 
author of Viner’s Abridgment had 
founded at the University of Oxford 
for the benefit of non-professional stu- 
dents of the common law, and which 
in 1765 bore fruit in Blackstone’s Com- 
mentaries. 

In the latter aspect these early law 
professorships may some day serve as 
precedents when our universities, espe- 
cially our state universities, recognize 
the need of affording the layman an 
opportunity to study the law of the land. 
In their own day, however, their fate 
served strongly to confirm lawyers 
in the belief that university law 
school teaching could not succeed in 
America. 

Successful university law schools were, 
of course, well known to continental 
lawyers. The fame “‘of the mother of all 
the universities,’ the University of 
Bologna, rested chiefly on her school of 
law, which was founded about the year 
1088, and for generations drew students 
of law from the four quarters of Europe. 
To it, in the latter end of the twelfth 
century, came Englishmen, to study law 
under Azo, ‘“‘master of all the masters 
of law’; and it was from Azo’s pub- 
lished works that the author of the 
first organic treatise on English law, 
Bracton, writing in the middle of the 
thirteenth century, drew the general 
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conception, the arrangement and the 
classification of his book. 

The law school at Bologna brought 
others in its train. They flourished, these 
university law schools, in Italy, in 
France, in Spain, in Germany. At the 
opening of the nineteenth century the 
university law school was not only the 
accepted method of legal education on 
the Continent, but it was supported 
by the traditions of seven centuries. 

These seven centuries, however, were 
without effect on the methods of legal 
education in England and America. Our 
traditional theory demanded law office 
instruction and the atmosphere of the 
courts. Nor was this unnatural, in the 
earlier stages of our law. We now 
define law as a science to be learned out 
of books; but for centuries the common 
law of England, whether regarded as a 
science or as an art, could be effectively 
studied only as it arose, in the courts at 
Westminster. Our books of the law were 
still to come. The long series of Year 
Books bear witness, it may be, to the 
earnest efforts of law students to catch 
the law living as it rose. In the absence 
of a native corpus juris a professional 
school of law was well nigh impossible 
at Oxford or Cambridge. There was 
the preference of the ecclesiastics, who 
were in control at the universities, for 
the civil and the canon law; there was 
also the reason given by Fortescue, 
that ‘‘at the universities of England 
the sciences are not taught but in the 
Latin tongue, and the laws of the land are 
to be learned in the three several 
tongues, to witte, in the English tongue, 
the French tongue, and the Latin 
tongue’; but if these obstacles to the 
study of the common law at the univer- 
sities had been removed, there would 
still have remained a more serious diffi- 
culty — the lack of an adequate written 
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basis of investigation and instruction in 
our growing body of native law. 

This deficiency could, no doubt, have 
been supplied long before the year 1800. 
But the tradition in favor of law office 
instruction had by that time taken deep 
root in England and America. The 
professional students of law, turning 
away from the universities which offered 
them nothing, gathered around the seat 
of the courts at Westminster. Even 
while the Inns of Court were active in 
the work of legal instruction, the students 
were in daily and diligent attendance on 
the courts. When the Inns ceased to 
give actual instruction, in the latter half 
of the seventeenth century, the law 
students were brought into still closer 
touch with the law offices, the actual 
work of the courts, and the study of law 
as an art. Such was their daily habit 
of life for centuries; it is not surprising 
that the vision of a professional law 
school on a university campus, remote 
from the courts and the haunts of law- 
yers, was regarded as foreign to the 
genius of the common law. For many 
years after the opening of the nine- 
teenth century our prevailing theory of 
legal education was essentially the theory 
presented in Fortescue’s De Laudibus. 
When the Prince enquires why the laws 
of England, being so excellent, are not 
taught in the universities, the Chancellor 
informs him that they are taught in a 
better place, in the Inns of Court, 
situated “‘where the courts of law are 
held, and in which the law proceedings 
are pleaded and argued, and resolutions 
of the court, upon cases which arise, 
are given by the judges.” 

That an American university could 
successfully maintain a school of medi- 
cine was not questioned. A medical 
school had been established in the Col- 
lege of Philadelphia, the forerunner 
of the University of Pennsylvania, in 
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1765, in King’s College, the lineal an- 
cestor of Columbia, in 1767, at Har- 
vard in 1782, at Dartmouth in 1798. 
But the doubt whether a university 
law school could succeed held the minds 
of the profession until after 1850. Pro- 
fessor Dwight, speaking of the origin 
of the Columbia Law School, has borne 
witness to the misgiving, the trepida- 
tion, with which that school was opened 
in New York City in 1858. ‘Even 
thinking men, who believed in schools of 
theology and in colleges of medicine, 
had little or no faith in schools of law.” 

It was in such circumstances, and 
with this cloudy horizon, that our first 
state university law school was launched, 
at the University of Virginia. The year 
was 1826, the year in which the Yale 
Law School, already existing on a private 
foundation, became formally incorpor- 
ated in the college. It was three years 
before the beginning of the new era of 
the Harvard Law School under Story. 

This Virginia State Law School was 
definitely designed, not as a law pro- 
fessorship for the instruction of laymen 
in the law of the land, but as a complete 
professional school of law. Its design, 
however, reached further than mere 
technical training for practice at the bar. 
The state, in Jefferson’s view, had an 
interest of its own to serve in affording 
an opportunity for the professional study 
of law. It owed to itself the duty to 
train up a young lawyer in the way he 
should go, that when he entered the 
legislature he might not depart from it. 
In a letter to James Madison, under 
date of February 26, 1826, Mr. Jefferson 
has this to say: — 

“In the selection of our Law Professor, we 
must be rigorously attentive to his political 
principles. You will recollect that before the 
Revolution, Coke Littleton was the Universal 
elementary book of law students, and a sounder 


Whig never wrote, nor of profounder learning 
in the orthodox doctrines of the British consti- 
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tution, or in what were called English liberties. 
You remember also that our lawyers were then 
all Whigs. But when his black-letter text, and 
uncouth but cunning learning got out of fashion, 
and the honeyed Mansfieldism of Blackstone 
became the students’ horn book, from that 
moment, that profession (the nursery of our 
Congress) began to slide into Toryism, and nearly 
all of the young brood of lawyers now are of 
that hue. They suppose themselves, indeed, 
to be Whigs, because they no longer know what 
Whigism or republicanism means. It is in our 
seminary that that vestal flame is to be kept 
alive; it is thence it is to spread anew over our 
own and the sister states. If we are true and 
vigilant in our trust, within a dozen or twenty 
years a majority of our own legislature will be 
from one school, and many deciples will have 
carried its doctrines home with them to their 
several states, and will have leavened thus the 
whole mass.” 


Notwithstanding the prejudice of the 
profession in favor of the atmosphere 
of the courts and law offices, this new 
law school was established not in any 
populous centre, nor at the state capitol, 
nor at the door of a court house, but 
on the campus of a newly created uni- 
versity a mile beyond a little town in 
Piedmont, Virginia. If the situation of 
the Harvard Law School at Cambridge 
was so unfortunate as to imperil its 
success, as some confidently asserted, 
the situation of the Law School of the 
University of Virginia should have meant 
its speedy death. Yet the school was 
a shining success. Neither the stress 
of civil war nor the presence of armies 
in line of battle along its horizon broke 
the continuity of its sessions. It with- 
stood even the devastation of the recon- 
struction days. 

The same faith in university law 
school teaching and the same sense of 
duty resting on the state to train those 
who were preparing for admission to the 
bar, were more strikingly manifested 
sixteen years later, when the second 


1 For this extract from Mr. Jefferson’s correspond- 
ence I am indebted to Mr. Lile, Dean of the Uni- 
versity of Virginia Law School. 
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state university law school 
founded. 

This occurred in the remote hill. 
country of southern Indiana, where, 
since the year 1820, a few far-seeing 
men had been laboring to build up an 
institution of higher learning. As early 
as 1835, the Board of Trustees of what 
was then Indiana College sought to 
open a school of law as a department of 
the college. They went so far as to 
call the foremost lawyer of his day in 
Indiana, Isaac Blackford, to be the 
first professor of law in the new school, 
Three years later the act of the legis. 
lature which converted the college into 
the present Indiana University expressly 
included ‘‘law’’ among the sciences which 
should be taught. A university school 
of law was accordingly opened at 
Bloomington, Indiana, as a department 
of this new state university, in 1842. 

Four years later a law school was 
established at the University of North 
Carolina — the third in order of the 
state university law schools. In 1854 
the present Law Department of the 
University of Mississippi was opened. 
In 1859 the University of Michigan, 
founded in 1837, opened its law school, 
with Judge Cooley as its resident pro- 
fessor. 

Thus begun, the movement towards 
state university law schools was at first 
both slow and halting. The semi- 
centennial of the beginning of the move- 
ment showed only ten schools — the 
five already mentioned, and the law 
schools of the University of Georgia, 
the University of Wisconsin, the Uni- 
versity of Iowa, and the University of 
Missouri. But the succeeding thirty: 
five years have added _ twenty-four 
schools to the list, seven of which appear 
within the five years beginning in 1906. 

The growth and vigor of the schools 
themselves within the last five years 


was 
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is no less remarkable. In the full cata- 
logue of thirty-four schools two show 
an enrollment of more than five hundred 
students. Seven others exceed two hun- 
dred students. In many of them there 
has been of late a marked tendency to 
advance the standards of admission and 
to increase the length of the required 
course. No less marked is the recent 
improvement in the material equip- 
ment in libraries and buildings. 

A comparison of these thirty-four 
schools shows a certain homogeneity. 
As a rule, they are in small towns, they 
are day schools, they are three-year 
schools, and they have remarkably low 
tuition fees. In several instances the 
tuition fee is only a third of that charged 
at Harvard, Yale, Columbia, Pennsyl- 
vania, or Chicago. In some it is only 
one-sixth. In others there is no tuition 
fee for resident students. 

It would seem that law schools organ- 
ized on this basis, and conducted largely 
at the expense of the Commonwealth, 
are the expression of some sense of 
obligation resting on the state. But 
what this obligation is, and whether it 
results in a mission which is different 
from or wider than the mission of non- 


Bloomington, Ind. 
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state schools, are questions to which the 
state university law schools themselves 
have so far given no clear answer. 
Rather we have copied the pattern, 
excellent in its way, of the non-state 
schools. Our catalogues reflect a trust- 
ing confidence that whatever is, is best. 

But certainly there are opportunities 
which belong with peculiar fitness to 
the state law schools — opportunities 
directly in line with service to the state. 
To these schools, rather than to those 
on private foundations, belong the oppor- 
tunity and the duty which Viner and 
Blackstone recognized more than a cen- 
tury and a half ago, the duty of enabling 
every man to obtain “a competent 
knowledge of the laws of that society 
in which we live.’’ To the state schools 
belongs also the duty of providing the 
professional law student with an oppor- 
tunity to study thoroughly the law of the 
state which maintains the school — the 
law of the jurisdiction. To them also 
belongs the privilege, if not the duty, 
of providing an educational uplift for 
the members of the bar within the state, 
through some proper form of extra- 
mural instruction in law. 





Get all the entertainment we can out of our work as we go along, for we may rest 
assured that if we postpone the fun of life until the work is done it will never come. It 
will find us dry and dusty as so many remainder biscuits after a voyage. 


— Joseph H. Choate. 





The Appellate Autocrats, or Simon Ordinary’s 


Concrete Justice 


By A. G. ZIMMERMAN! 


T was evident that he had never 
been in a law office before. He 
entered in a lumbering diffident sort of 
way. He removed his hat and in his 
indifferent English wanted to know 
“if this be a lawyer office.”’ 

He was Simon Ordinary and he looked 
his name to perfection. He was a simple 
ignorant country laboring-man, well 
along in the sixties. He had a steady, 
kindly blue eye, and an affidavit face 
that bespoke his thorough-going honesty 
and his freedom from guile. 

He was a man of peace, but he had 
reached a settled conviction that he 
must now fight — in an orderly way if 
possible— to get his rights. He in- 
tended to have and keep what belonged 
to him, but he wanted to pursue ap- 
proved methods. He was law-abiding 
to a fault. 

During his twenty years or more in 
this land, Simon Ordinary had by honest 
toil and frugality managed to accumulate 
a very modest competence. Much of 
this was invested in two little houses 
and cheap lots in a small country town. 
In one of these houses he lived; the other 
he leased to tenants. He was grateful 
for his opportunities and had an inno- 
cent pride in his success. 

He had great respect for authority, 
for position whether official or social, 
and for the rights of others. But he was 
determined to have his own, and his 
appeal to the law was for simple justice. 

After patient and persistent question- 
ing, young Lawyer Tryem managed to 


1Judge of Dane County Court, Madison, Wis. 


extract the essential details of his diff. | 
dent client’s trouble. It seemed such a 
clear case of premeditated spoliation on 
the part of an influential well-to-do 
citizen, that the lawyer hesitated. Yet 
the man had such evidence of honesty 
and truthfulness about him as to carry 
conviction in spite of the apparent im- 
probability. Subsequent investigation 
and development more than substan- 
tiated the old man’s story. 

Captain James Somebody wasa promi- 
nent business man of the town —s0 
much so that in imagination he saw the 
letters P.B.M. after his name with as 
much pride as a college president sees 
his LL.D. He was in the habit of run- 
ning things and getting what he wanted. 
To him his country social position and 
financial standing was “might,’’ and he 
was a firm believer in the theory that 
“might makes right.”” Moreover, he 
was willing to put the theory in prac- 
tice,especially in the case of his neighbor, 
Simon Ordinary, whose comparative suc- 
cess and assumption of rights the cap- 
tain appeared to resent. 

Between the two lots of Simon, chance 
or some bygone public-spirited citizen 
had left an eight-foot alley or passage- 
way that nobody seemed to own or 
claim and that had never been legally 
dedicated to the public. Back of the lots 
at one end of the strip was a pasture 
made up of vacant lots belonging to 
Captain Somebody. On the sides of the 
strip were old out-of-repair fences, one 
being just four feet from the tenant 
house. A side entrance to this house 
opened on to a platform with front and 
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rear steps leading to a walk along this 
four-foot strip between the house and 
the fence. 

Only the captain used the eight-foot 
alley strip, though he had several other 
ways, not quite so convenient, of get- 
ting to his pasture. 

Some six or seven years before, Cap- 
tain James Somebody, P.B.M., con- 
ceived the idea of getting a tax title to 
this alley way. Under the circumstances, 
the carrying out of this idea was perhaps 
not a censurable proceeding. The cap- 
tain being an influential citizen, the strip 
could easily be gotten on the tax-roll as 
desired. 

Thus far this mind of ‘“‘might’’ worked 
within its technical “right.” But the 
thing seemed so easy, and the eight-foot 
strip was so inconveniently narrow for a 
driveway, that the idea was enlarged 
and the passageway assessed as a twelve- 
foot strip — including therein the four- 
foot walk between the dilapidated fence 
and the tenant house. The assessor 
would naturally take the say-so of an 
influential citizen as to the width of the 
alley, and ask no questions. 

The fact that Simon Ordinary owned 
and had possession of that extra four 
feet did not bother the worthy Some- 
body much. Simon was simple-minded, 
very ordinary, not very wide-awake 
generally, and the thing might be worked 
quietly and come out all right in the end. 
The eight-foot strip was confoundedly 
narrow and the extra width was really 
necessary. That the four feet belonged 
to Simon Ordinary, and were vitally 
necessary to the utility of his tenant 
house, was no concern of the captain’s, 
if through a legal quibble they could 
be obtained to make his passage really 
valuable. Besides, Somebody, who had 
some years before aided Ordinary in 
buying this same house and lot, knew 
that the paper title was not exactly 


185 


gilt-edged. Of this possible weakness of 
his title, Ordinary had no suspicion. 

So the thing was thereafter returned 
for delinquent taxes, and the fore-handed 
captain eventually obtained tax certifi- 
cates on a twelve-foot strip for three 
successive years. Then he was entitled 
to a tax-deed from the county — on one 
of two conditions being complied with. 

These conditions were bothersome, 
but necessity must on occasion circum- 
vent the law. One condition required 
due proof of notice of the tax-deed appli- 
cation to the owner or occupant of the 
premises. It was of course impossible 
to comply with this condition, because 
that would put Simon Ordinary wise and 
enable him to liquidate the delinquent 
taxes and spoil the tax-deed proposition. 

There was left the alternative condi- 
tion of filing an affidavit of non-occu- 
pancy. As two-thirds of the strip was 
in fact unoccupied, such an affidavit 
would be only one-third false! A sub- 
servient non-enquiring constable might 
be utilized. With the cursory informa- 
tion that it related to this unoccupied 
strip, and presuming on ignorant in- 
difference as to its exact width, the aff- 
davit of non-occupancy was readily ob- 
tained and the tax deed issued by the 
county on the strength of it for the 
twelve feet. 

Having thus secretly obtained and 
recorded his tax deed, the foxy captain 
quietly rested on his laurels for nearly 
three years, presumably under the im- 
pression that the three-year limitation 
in which his void tax deed might be set 
aside was running. However, to com- 
plete his spoliation, shortly before the 
expiration of the period, he forcibly and 
physically took possession of the four- 
foot strip by destroying the fence, re- 
moving the platform, and erecting a 
new fence on the twelve-foot line. This 
new fence was put close up against the 
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side of the house and directly across 
the side door, rendering this exit useless. 

Simon Ordinary, of course, vainly 
protested against this notorious taking 
of his land by the P.B.M., but was 
informed that the latter had a deed and 
had paid for the strip. Had the simple 
Simon also been an influential citizen, 
such open piracy would not have been 
attempted. Or had Simon been less 
simple and less law-abiding and more 
assertive, he might have held his ground 
and fence with like assurance and more 
force, and with some legal justification 
as,.well as moral right. 

But Simon was mystified and non- 
plussed. He could not understand the 
situation. He knew that he had a deed 
ofgthe premises, that he had been in 
possession some fifteen years, and that 
he had annually paid the taxes. He did 
not comprehend that a slight miscon- 
struction of the description in his deed, 
and the customary careless description 
in his tax receipts, could furnish the 
necessary legal technicality to justify a 
notorious appropriation of what every- 
body knew was his property. 

Simon Ordinary therefore appealed 
to the law for concrete justice. He knew 
that in accordance with the abstract 
principles of justice implanted within 
his soul, he was being wronged. 

To young Lawyer Tryem the case was 
perfectly clear, considering ‘justice in 
the abstract.” But after instituting an 
action in ejectment, and becoming fa- 
miliar with all the devious technicali- 
ties to be confronted, he realized that 
there was an appreciable difference be- 
tween concrete and abstract justice. 
He set forth the facts fully in his plead- 
ing, and demanded possession and dam- 
ages for forcible dispossession and the 
withholding. 

Captain James Somebody’s answer de- 
nied everything except that he was in 
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possession under a tax deed. The fact 
of the answer being sworn to did not, 
of course, require admitting anything 
detrimental! Technical mental reserva- 
tions and devious misconstruction of 
facts would sufficiently justify only 
favorable allegations. It was only a 
pleading, anyway! 

The trial in the district court lasted 
three days. The matter ought to have 
been disposed of in about as many 
hours. In England the hours would 
probably have been ample. 

Mr. Stikatem, Captain Somebody's 
seasoned old lawyer, understood about 
legal technicalities. He knew he stood 
no show whatever with the jury. It was 
absolutely necessary to get technical 
error into the record, so as to get a 
reversal on appeal and wear out the 
plaintiff by protracted and expensive 
litigation. 

Stikatem’s extensive experience taught 
him to reason that the appellate auto- 
crats in general could be trusted to find 
error, technical or otherwise, if within 
the possibilities; that they were past- 
masters at the art of discovery, and were 
also beyond the reach of human or indi- 
vidual considerations. 

So the old lawyer “played horse” 
with young Tryem and the trial court. 
The examination and cross-examination 
of witnesses was prolonged and re- 
prolonged in the interest of the appellate 
autocrats. 

The presiding judge was exasperated, 
but also practically powerless to hasten 
or condense the proceedings. He, too, 
knew from painful experience that the 
eagle-eyed appellate autocrats would 
carefully scan the record, and if any of 
the innumerable court-made precedents 
and technicalities were strained in the 
interests of concrete justice, then their 
supreme and final interpretation of the 
possible value of the testimony, as well 
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as their adjudication of the law, would 
reverse the case and send it back for a 
new trial. 

There were a dozen witnesses for the 
plaintiff, but the defendant himself was 
his only witness except for one immate- 
rialexpert. Mr. Stikatem depended upon 
(1) his client’s forcible possession, (2) 
his fraudulent tax deed, and (3) other 
technicalities to be supplied by chance 
errors at the trial. 

The court atmosphere was surcharged 
with the transparency of the whole pro- 
ceeding. 

Everybody —the parties, the law- 
yers, the witnesses, the judge, the jury, 
the court officials, the hangers-on and 
spectators — the very portraits of hon- 
ored deceased judges and lawyers hang- 
ing on the walls of the court room — 
clearly realized that abstract justice lay 
with Simon Ordinary. 

There were three independent legal 
reasons in favor of plaintiff’s title, any 
one of which should give him the right 
to recover. 

But the human soul of the presiding 
judge was perplexed. He had been on 
the bench but a few years. He saw those 
autocrats in the distance. He could not 
see, for the moment, that the plaintiff’s 
simple possession for many years was a 
title superior to a void tax deed — he 
could not see it because he did not think 
it possible the autocrats would deign 
to so see it. 

Neither did the judge think the auto- 
crats would stand for tacking plaintiff’s 
possession with his grantor’s, and thus 
making a good twenty years’ adverse 
possession title under the statute. 

The third alternative was also trouble- 
some. Simon’s deed was not quite 
straight; 7.e., the lines (of the metes- 
and-bounds description of the definitely 
numbered partial lot and block) were 
not exactly with the cardinal points of 
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the compass as described in the deed. 
The plot and lot lines were shifted 
slightly to the east of due north There 
was a chance for doing technical con- 
crete injustice where the meaning and 
abstract justice were clear to everybody. 

However, in a lucid moment of for- 
getfulness of the autocrats, the judge 
finally declared the deed all-sufficient. 

Thereupon Simon Ordinary won his 
case with both court and jury. 

Shrewd old lawyer Stikatem expected 
this result. In due course he appealed 
according to his original programme. 
He knew his client could easily stand 
the expense and delay. In fact he 
showed no mercy as to his own fees, 
because he knew that Captain Somebody 
was entitled to no consideration in this 
regard. And as to justice — why that 
was the very thing that Mr. Stikatem 
was employed to avoid! 

On the other hand, expense was a 
most important item to Simon Ordi- 
nary. He had been under the impression 
that a simple séance in court would end 
the controversy. It was possible that 
he could be broken both financially and 
in spirit at the protracted prospect 
before him in his thirst for concrete 
justice. 

To some extent fortune continued to 
at least flirt with the plaintiff. Despite 
the long trial and drawn-out cross- 
examination, Lawyer Stikatem was un- 
able to convince the appellate court 
that there was any reversible technical 
error in the general testimony. Things 
looked shaky for the appellant. Still, 
the resourcefulness of the appellate auto- 
crats in finding technical error on their 
own account without having it specifi- 
cally pointed out to them, had yet to 
be reckoned with. 

Moreover, the legal point as to the 
sufficiency of the description in Simon’s 
deed, on which the trial court actually 
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decided the case, gave such glorious 
opportunity for hair-splitting, that a 
mere appellate court — beyond human- 
izing influences — could not be expected 
to do otherwise than take advantage 
of it. And of course they did. On the 
strength of technical court-made law, 
they swept aside without ceremony that 
reason for upholding the judgment. 

To offset this adverse conclusion the 
court graciously decided for Simon Ordi- 
nary on his second legal reason for recov- 
ery (which the trial court would not see), 
as to possession, by saying in the 
opinion : — 

“But he (plaintiff) did show actual 
possession of the strip. This is suffi- 
cient evidence of title to sustain his 
action, until the defendant has shown a 
better title. If the defendant’s tax deed 
was valid it shows a better title. But 
its validity depends upon the question 
whether the premises were occupied as 
provided by law during the time preced- 
ing the taking of the deed.” 

Then seemingly to overlook no pos- 
sible technicality for reversing, and ignor- 
ing the fact that the statute provides 
for “occupancy or possession” they say 
that, ‘‘This,’’ the question of occupancy, 
“fs in dispute and doubt upon the evi- 
dence.’’ Yet the evidence by numerous 
witnesses was all one way, and only 
the foxy captain himself in one part of 
his testimony disputed it, while in 
another part in answer to questions of 
the court he admitted the ‘occupancy 
or possession” and that he knew it. 
Witness some of this testimony: — 

Court — You knew Mr. Ordinary had 
rented that house to different persons? 

Captain Somebody — Yes, sir. 

Court — You knew that he had charge 
of it? 

Answer — Charge of the house? Yes, 
sir. 

Court— And the premises with the 
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house? A.— Not these premises. 

Court — Well, the premises with the 
house. A.— Some of the premises, yes 
sir. 

Court— You have seen that house 
there? A.— Yes, sir. 

Court — For how long? 
for forty years. 

Court — You knew this platform was 
there on the east end of it? A.— Yes, 
sir. 

Court — That is removed now, is it ¥ 
not? A.—lI believe it is. 

Court — Don’t you know? A. — I have 
seen it away one side. 

Court — And that part of the ground 
that platform stood on is now included 
in that alley you use now? A. — I think 
all of it is. 

Court— It was removed when you 
put the fence up? A.— Yes, sir. 

Court — And before you put the fence 
up that was used in connection with the 
house? A.— Yes, sir. 

Of course the misguided trial judge 
was “‘clear off his trolley’’ when he said 
in his decision: — 

“It is shown that some one was in 
possession or occupancy . . . without 
dispute — I say without dispute on the 
ground that when the tax-title claimant 
himself admits that he knew the house 
was there, that that platform was being 
used on the east side as a part of it, that 
he had to remove that platform to build 
his fence where the line ran, he cannot 
come into court and say that that land 
was not occupied, knowing at the same 
time that the plaintiff did own that 
house, had used it, and was the owner 
of it at the time and in possession.”’ 

Further, in attempted support of this 
technical reason for reversal, the appel- 
late autocrats say, ‘‘It is also in dispute 
and doubt whether the defendant in- 
truded into the premises.” It requires 
discerning appellate wisdom to realize 


A. — Well, 
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how in the very nature of the case there 
could be or was any controversy on this 
question. 

And lastly in this same line was an 
intimation of “dispute and doubt’”’ as 
to whether Simon Ordinary consented 
to having this strip stolen from him 
and the fence put up against his door! 
The only apparent excuse for this all- 
wise conclusion appears to be self-con- 
tradictory testimony of the defendant 
which was met by numerous witnesses, 
with the defendant impeaching himself 
before he got through testifying. 

However, these technical ‘‘doubts and 
disputes” furnished judicial technical 
reasons for the autocrats’ eagle-eyed 
search for technical error for reversal, 
because the trial court had not thought 
of “submitting to the jury for decision’”’ 
questions nobody at the trial thought 
there was any dispute about. The very 
nature of the situation would seem to 
preclude any idea of doubt about it 
anywhere outside of an appellate court 
room where technicality rules as the 
‘lord of high decision.” 

Nevertheless, that disposed of two 
of the three independent legal reasons 
on any one of which the judgment of 
the lower court in favor of Simon Ordi- 
nary might have been sustained. 

The final reason, relating to adverse 
possession, remains to be considered. 
The statute law prescribed in effect that 
a title by adverse possession for twenty 
years without color of title, 7.e., without 
written conveyance valid or void, ripens 
into an absolute title of ownership. 

It was conceded without “doubt or 
dispute,’’ even by the appellate auto- 
crats, that Simon Ordinary had been in 
possession of the four-foot strip for 
fifteen years, and that he and his imme- 
diate predecessor or grantor had been 
in uninterrupted possession for more 
than the required twenty years. 
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Young Lawyer Tryem contended that 
under the statute such twenty years’ 
possession by Simon and his grantor, 
by tacking and without a paper or 
written transfer between them, estab- 
lished absolute title and furnished a 
valid ground for affirmance of the judg- 
ment. 

Mr. Stikatem, the experienced old 
technical lawyer of Captain Somebody, 
insisted that the statute contemplated 
twenty years’ continuous possession by 
a single holder, or written conveyances 
between successive holders. 

The. appellate court in its opinion 
on this point said: — 

“He (Simon Ordinary) also failed to 
show title by adverse possession. His 
possession was without color of title 
and falls short of the statutory period, 
while the fact that he had no written 
conveyance leaves him without aid from 
the prior possession of his predecessors 
in possession.” 

That, of course, judicially settled the 
case of Ordinary v. Somebody, the judg- 
ment of the lower court being reversed 
and the cause sent back for a new trial. 

As illustrating the infallibility and 
consistency of the appellate court, and 
furnishing the excuse, or lack of it, 
for the ‘‘concrete justice’’ meted out 
to Simon Ordinary, a few quotations 
on the identical point from the same 
court may be of interest. 

Seven or eight years before, the court 
said : — 

“There are doubtless instances where 
the successive possessions of different 
occupants have been regarded as a single 
continued possession, but we do not see 
how that can be held as to the excess 
here.” 

A year prior to the fiat in Simon’s 
case, the court held as follows: — 

“So, without a deed of the strip, it 
seems that the defendant can claim no 
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right to the land founded upon the 
adverse possession of his grantor. This 
seems to be the effect of [citing the last 
foregoing case].”’ 

These two were the only cases cited 
as authority for the last quoted extract 
from the opinion in the case of Ordinary 
v. Somebody, while in another case de- 
cided several months before the Ordi- 
nary decision, the court complacently 
held just the reverse by saying: — 

“While it is not necessary, in order 
to create such privity [between several 
occupants] as will enable a subsequent 
occupant to tack his possession to that 
of a prior occupant, that there should 
be a conveyance in writing, and although 
such prior possession may be transferred 
by parol, yet it must clearly appear 
that the particular premises as in this 
case the strip in dispute, were in fact 
embraced in the deed of transfer, in 
whatever form it may have been made.” 

A year and a half after the Ordinary 
case, the last quoted identical language 
was again used in a decision, and with- 
out quotation marks. 

Five years after the decision in which 
Simon Ordinary got his concrete justice, 
the court in a general discussion of the 
subject said: — 

“That this court did not intend (ever!) 
to hold that a paper transfer is essential 
to privity between possessions, is clear. 
It has not been so understood, and it 
was distinctly said that a paper trans- 
fer is not essential to the tacking of 
adverse possessions together.” 

And again in the same case it is set 
forth : — 

“Sufficient has been said to bring out 
clearly the true doctrine as understood 
by the court, that a paper transfer is 
not necessary to connect adverse pos- 
sessions together,” followed by the state- 
ment: ‘“‘We might almost call the roll of 
the courts on that doctrine.”’ 
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Yet in dealing out concrete justice ty 
Simon Ordinary, the appellate court, 
inadvertently perhaps but no less errone. § 
ously as shown from its own statements 
before and admissions thereafter, decided 
differently “‘the true doctrine as under. 
stood by the court,” in its painstaking 
and conscientious efforts to find techni. 
cal error if possible in accordance with 
an apparently preconceived idea of its 
duty and purposes. 

And it is universally conceded, too, 
that this appellate court was one of the 
very best, ablest and most conscientious 
in the nation even a score of years ago, 

The re-trial in the lower court witha 
new jury again took days where hours 
should have sufficed for the simple issues, 
But the trial court dared not take 
chances on the appellate autocrats’ dis. 
cerning powers. 

The resourceful old technical Stikatem 
this time concluded to facilitate a mix-up 
on the part of the jury and furnish am- 
munition for another reversal, by im- 
posing a special verdict on the court. 
He knew that this scheme was usually 
a most fruitful reservoir for compli- 
cations. It required extraordinary in- 
genuity to formulate as many independ- 
ent questions of fact in this simple case 
as there were jurors to decide them, but 
the feat was eventually accomplished 
and the list submitted to “the twelve 
men good and true.” 

However, Simon Ordinary, despite the 
legalized judicial pitfalls and _ traps 
thrown in his path, again obtained a 
verdict and judgment. As a matter of 
course Captain James Somebody again 
appealed. 

Whether it was because the appellate 
autocrats by this time had unconsciously 
absorbed some of the humanizing influ- 
ences of the case, or whether they care- 
lessly neglected to scan the record with 
magnifying glasses, or indeed, whether 















ce to MF it was because the proceedings satisfied 
ourt, I) the most exacting and technical judicial 
‘one. discrimination, will forever remain a 
ents mystery, but the fact is that the judg- 
ided H ment of the trial court was this time 





unanimously sustained. 







King In the absence of a more rational 
hni- explanation, it may be said the high 
vith §) and puissant appellate autocrats seemed 
its & to have become almost human. 





The result was so extraordinary and 
s0 surprising to Captain Somebody’s 
old technical barrister, and he was so 
certain that the justices must have de- 
cided the matter with their eyes shut, 
that he brought the case to their atten- 
tion for the third time on a motion for 
a re-hearing, filing a lengthy printed 
brief in support thereof. 

But it availed the persistent Stikatem 
nothing. Justice — especially when one 
side obstinately wants it, and the other 
as pertinaciously doesn’t —is usually 
slow but sometimes sure. 

After half a decade or so of judicial 
strife in behalf of his simple client, 
young Lawyer Tryem went back to 
first principles. With ax and spade he 
aided Simon Ordinary and the sheriff 
in demolishing the Somebody fence and 
in replacing the smiling Simon in pos- 
session of his coveted four-foot strip, 
with the dour and sour-faced captain 
looking on. 

Simon Ordinary had obtained his 
“concrete justice.’ He had recovered 
his four-foot strip. 

“What was it worth,” you ask? ‘“‘The 
justice?’ “‘O, the strip!’ Well, inde- 
pendently of its peculiar value to the 
house, it may have been worth as much 
as fifteen dollars. But Simon eventually 
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got justice, which is everything. And 
his litigation did not cost him, in dollars 
and cents, much more than the value 
of the house and lot, either! 

Queries: Were Simon Ordinary an 


-intelligent student of civic affairs, could 


he reasonably be permitted to at least 
inquire whether it is the legislators, the 
lawyers, the inferior judges, or — let it 
be said gently and deferentially — the 
appellate judges, who are responsible 
for the court-made law and legal rules 
and precedents? 

And further, whether these orderly 
and sacred vehicles of justice in their 
turn are at the root of the delays, the 
expenses, the denials, the miscarriages 
and cumbersomeness — of concrete jus- 
tice as it is ladled out to a litigious and 
long-suffering humanity? 

Or do the real Simon Ordinarys only 
feel at times that there is something 
wrong about it all without knowing and 
ordinarily caring little where it is? 

As new, able, honest, ambitious law- 
yers with commendable ideas of improve- 
ment one at a time become justices, are 
they gradually worked over and ab- 
sorbed by their elder brethren to become 
fossilized parts of the same old sacred 
antequated judicial machinery of court- 
made technicalities, rules and prece- 
dents? 

Is another Justinian or Napoleon 
needed to sift the legal rubbish and bring 
order and simplified system out of judi- 
cial chaos? 

Or can the forty-nine sets of appellate 
justices be induced by —whisper it 
softly — public sentiment,to quietly and 
gradually in an orderly way rectify the 
sacred abuses, themselves? Quien sabe? 









The Little Old Lawyer 
By Dan C. Rute, Jr. 


NE Saturday night, Julie says to me, “Larry, 
I want a silk dress, and a dimun tiary, 

And a Frinch limousine; but, Larry Malone, 
The thing I must have is a home of me own. 
A little brown cottage I have in me eye, 
That’s hard by the mills and that’s easy to buy. 
The owner agrees, since we live by days’ works, 
To let us move in and buy it by jerks; 
‘Ten dollars a month, and ten dollars down,’ 
Said the Little Old Lawyer of Dillingham town.” 


We had lived in the cottage not more than a year, 
When the mills where I labored stood silent and drear; 
And I muttered to Julie, ‘“‘A strike is a kind 

Of a gun that’s less deadly in front than behind. 

On the little brown house the dues we must meet, 

Or yer puff and me shavin’-mug lands in the street! 

Can ye think of a way, and explain it by stages, 

How installments are paid when ye’re gettin’ no wages?”’ 
But Julie replied with a sigh and a frown, 

“Ask the Little Old Lawyer of Dillingham town.” 


I stood in his office and held up me head, 

And asked him the question, as Julie had said. 

He smiled as he pointed his hand at me hair, 

And replied, ‘““Ye have plenty of silver up there.”’ 
Then he fished out the deed from a neat little pack, 
And scowled as he scribbled a line on the back. 
“Because I am close as the glaze on a brick, 

The price of yer home ye must tender me quick, 
Which is nothin’ a month and one dollar down,”’ 
Said the Little Old Lawyer of Dillingham town. 


They'll let Julie and me into Heaven, we trust. 
When there, we will ask for some emery dust, 
And off in a corner, we’ll polish a crown 

For the Little Old Lawyer of Dillingham town. 


Clyde, Ohio. 





Injudicial Rulings on Questioned Documents 


By Wesster A. MELCHER 


OF THE PHILADELPHIA Bar 


ORTUNATELY for the adminis- 
F tration of justice, the vast majority 
of our judges are conscious of the fact 
that the mere donning of a judicial toga 
does not endow them with any peculiar 
knowledge on subjects outside of their 
own special branches of study, and that 
experts in other lines are able to en- 
lighten them on such subjects. There- 
fore they treat the skilled assistant with 
| the same fair consideration that any 
other witness would receive; and the 
weight to be given to his opinions is 
determined by his knowledge of the 
subject, as ascertained through a full, 
fair, and intelligent examination. This 
is but an exhibition of judicial conduct 
on the part of those judges. 

There are, however, rare exceptions 
existing here and there of judges who 
allow their self-esteem and unreasoning 
prejudice to override their judgment; 
consequently they are found pursuing 
an almost opposite course. They resent 
all such skilled assistance, as a sort 
of unnecessary imputation against their 
own learning, and treat such witnesses 
with contempt and insult wherever pos- 
sible. This is an example of in-judicial 
conduct on the part of those judges. 

But among the majority class first 
mentioned there is occasionally found 
a judge who, with the best of intentions, 
on the spur of the moment so far fails 
to apply the principles of common sense 
and of accepted law to the matter before 
him, that he insists on perpetrating a 
ruling which is contrary to both sets of 
principles. Such decisions may be 
appropriately termed in-judicial rulings; 


and, as they are generally not appealed 
from, either through the temerity or 
ignorance of counsel or the fact that the 
case is settled, they practically never 
find their way into the official reports, — 
which is perhaps a fortunate thing for 
all concerned. 

The writer in the course of his experi- 
ence of nearly a generation as a member 
of the Bar making a specialty of the 
examination of questioned writings and 
documents, has encountered a number 
of such im-judicial rulings made in 
scattered jurisdictions throughout the 
United States; and these are here 
gathered together and presented as 
“horrible examples,”’ with the object of 
preventing their repetition. In passing 
it can be said that some of the most 
absurd of these rulings came from the 
mouths of some of the most learned and 
respected members of the Judiciary; it 
may be assumed, therefore, that a re- 
view of them will be to the advantage 
of all, as well as to the Bar at large. 

Out of consideration for the courts 
involved, the cases will not be referred 
to by names; but in every one of them 
some question had been properly raised, 
bringing before the court as an issue 
the genuineness of some writing or docu- 
ment, and the ruling cited was not a 
mere extrajudicial dictum. 


1. Preliminary to Trial. 


In an action upon a paper alleged to 
be forged, the plaintiff cannot be re- 
quired to produce it for examination by 
an expert on behalf of the defense in 
advance of the trial. 
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2. Comparative Tests. 


Chemical tests on papers other than 
the one in dispute, or standards — in 
fact, on entirely extraneous and dis- 
connected papers— may be admitted 
in evidence for comparison of the results 
of such tests as between the papers in 
the case and those outside of the case. 

Reproduction of similarly made mi- 
croscopic tests are, however, not ad- 
missible. 


3. Standards. 


No writings of other than the exact 
words or exact names in dispute are 
admissible. 

A writing four years distant in date 
from the one in question is too remote 
to be admitted. 

A letter from A to B is not admissible 
upon the testimony of C, who did not 
see it written, but to whom A recognized 
it as being his own writing. 

A writing admitted to be genuine is 
yet inadmissible if it be not part of the 
transaction involved in the suit. 

The party whose writing is in question 
may, just before the trial and for use 
therein, write similar words to them in 
dispute, and such writings are admissible, 
although made years after the writing 
in dispute. 

In an action on a paper alleged to be 
forged, where defendant’s counsel in 
cross-examining plaintiff’s witness uses 
writings purporting to be by the party 
whose writing is questioned, and where 
plaintiff’s counsel at the close of such 
cross-examination asks defendant’s coun- 
sel to put those writings in evidence as 
standards and the request is refused, 
and where plaintiff's counsel thereupon 
calls on the defense for the production 
of those very papers, and on so obtain- 
ing possession of them offers them in 
evidence himself as standards, they will 
be admitted. 
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4. Scope of Proof. 


Where it is alleged on one side an 
denied by the other that the body ¢ 
a will, as well as the testator’s signature 
thereto, was all in the handwriting g 
the testator, the proof will be confing 
to the signature alone, because, for. 
sooth, ‘“‘if the signature is genuine it 
does not matter who wrote the body of 
the will.” 

Where the bone of contention is a 
writing which is alleged by the plaintif 
to have been written by A, and this js 
denied by the defendant, the defeng 
may, if able, show that A did not write 
it because he did not write it; but the 
proof cannot be carried further, to show 
that A did not write because B did 
write it. E; 

An expert witness may state his 
opinion, but cannot, even though per. 
mitted by statute, give the facts on 
which he rests that opinion or his 
reasons therefor. ‘It would only con- F 
fuse the court and jury for him to give 
the details.” 

Illustrations tending to explain the 
witness’s testimony are not allowable, f 
even though a statute does provide 
otherwise. 

An expert witness may not refer to 
the data contained in the written 
memoranda that he made when he 
examined the papers, but must testify 
(even in chief) wholly from memory, 
“otherwise no one could protect hin- 
self against such a witness.” 

A diagram made by the witness and 
used in explaining his testimony is 
admissible in evidence generally, and 
its use is not limited to mere purposes 
of reference, and this even in a murder 
case. 


5. Quality of Proof. 


Where an expert witness testifies, 
inter alia, that in his examination of 
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the papers he found, for instance, that 
the disputed writing was made by a 
person holding a stub pen in his left 
hand at an angle of seventy-five degrees, 
and producing characters of a rolling 
design, while the writer of the standards 
used a sharp pen with his right hand, at 
an angle of one hundred and twenty 
degrees, and produced sharp angular 
characters; and where, because of that 
difference, in addition to numerous others 
of similar natures that he also mentioned, 
such witness is of opinion that different 
persons wrote the two sets of writings, 
nevertheless the witness did not testify 
to any facts. 


6. Qualification of Witness. 


A lay witness “acquainted” with a 
man’s genuine signature, and claiming 
to have an ‘exemplar’ thereof in his 
mind, so that, by a comparison of such 
exemplar with a signature before him, 
the witness can tell whether or not such 
signature is genuine, cannot be required 
to establish his qualification by indicat- 
ing any of the characteristics of such 
exemplar. 

An expert witness must have some 
knowledge of a language as a language, 
and not as amerecollocation of marks 
and letters, in order to pass on a writing 
in such language, even though the 
witness is entirely competent to pass on 
mere marks and letters themselves. 

7. Cross-Examination. 

A lay witness ‘‘acquainted’” with a 
man’s genuine signature, and claiming 
to have such an “exemplar”’ thereof in 
his mind as will enable him to deter- 
mine from inspection whether or not a 
signature submitted is genuine, cannot 
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be required to pass on such signature 
until he has seen also the rest of the paper. 

An expert witness may not supple- 
ment his categorical answers by any 
explanations or qualifications, even 
though the truth requires it. 

8. Self-Incrimination. 

The alleged forger may be required 
on cross-examination to write the words 
alleged to be forged, to be used in the 
case, even though it be a criminal pro- 
ceeding against himself. 


9 Aids to the Jury. 

Admittedly correct photographs of 
the writings are inadmissible, where the 
writings themselves are present or when 
the photographs are made on a trans- 
parent background. 

The jury will not be furnished with 
any instrument to assist them in examin- 
ing the writings in the jury room. 


10. Comparisons by Counsel. 
Where counsel in addressing the jury 
proposes to compare the writings in the 
case for the benefit of the jury, by the 
aid of a scientific instrument, he may 
first be required to submit to a cross- 
examination regarding such instrument. 


It is reassuring, indeed, that the fore- 
going rulings cover but twenty-four 
points; but, though their number is 
comparatively small, the radical nature 
of most of them is so striking as to make 
their avoidance of great importance. 

If it be true that we profit most by 
the mistakes we make, these rulings 
ought to be profitable to the profession 
out of all proportion to their numbers, 
and may it be so. 
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MORRIS’S INTERNATIONAL ARBI- 
TRATION 


International Arbitration and Procedure. By 
Robert C. Morris, D.C.L., of the New York bar, 
counsel for the United States before the United 
States and Venezuela arbitration of 1903, lecturer 
on international arbitration and procedure at Yale 
Law School, 1904-1911, counsel to the American 
Peace and Arbitration League. Yale University 
Press, New Haven; Oxford University Press, Lon- 
don. Pp. 178+60 (appendix and index). ($1.35 
net.) 

HIS volume is timely in connection 
with the topic of general arbit- 
ration treaties and has the merit of 
execution by thoroughly competent 
hands. The opening chapter deals 
with the history of arbitration and 
shows the antiquity of its origin. In 
the second chapter there is an inter- 
esting account of the more important 
arbitrations to which the United States 
has beena party. This historical matter 
supplies the writer with arguments for 
general international arbitration; to il- 
lustrate: — ‘‘The assaults made upon 
American commerce by France and 
England during the Napoleonic wars 
were resented here, not only because 
we suffered great material injury, but 
because these acts were regarded as 
insults aimed at our national inde- 
pendence. Yet these same spoliations 
were submitted to arbitration. . ‘ 
Indeed, our whole national history fur- 
nishes abundant evidences that the 
disputes usually prohibited — independ- 
ence, honor, and vital interests — have 
repeatedly formed the subjects of arbi- 
tration.”” The concluding chapter out- 
lines very clearly the history of The 
Hague Conferences, and of proceedings 
in important recent arbitrations by the 
Hague Tribunal. 
Many facts bearing on the subject 
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of general arbitration have been com. 
pressed within the small compass of this 
book and accurately and attractively 
presented. 

The appendix contains important docu- 
ments chiefly of a procedural nature. 


JOHNS HOPKINS STUDIES 


The Closed Shop in American Trade Unions. 
By Frank T. Stockton, Ph.D., Instructor in Eco. 
nomics and History in the University of Rochester, 
Johns Hopkins University Studies, series 29, no. 3, 
($1.25 cloth, $1 paper.) 

The Development of the English Law of Conspir. 
acy. By James Wallace Bryan. Johns Hopkins 
University Studies, series 27, nos. 3, 4, 5. (75 cts, 
paper.) 

The Doctrine of Non-Suability of the State in the 
United States. By Karl Singewald, Ph.D., Fellow 
in Political Science in Johns Hopkins University 
Johns Hopkins University Studies, series 28, 
no. 3. Johns Hopkins Press, Baltimore. Pp. viii, 
117. ($1 cloth, 50 cts. paper.) 

UCH information regarding the 
history and present status of the 

closed shop is given by Mr. Frank T. 
Stockton, in a monograph that should 
be read by every student of labor prob- 
lems. The various types of closed shop 
are described — the ‘‘simple closed shop,” 
the ‘extended closed shop,” and the 
‘Soint closed shop.”’ The treatment of 
the subject is impartial, and even sym- 
pathetic. People who denounce the 
closed shop need to be reminded that 
there is no definite type of this device 
of organized labor, and the practices of 
the unions in enforcing it vary widely. 
The closed shop, we are also reminded, 
should not be confused with the closed 
union — the union open to all work- 
men does not handicap the employer in 
obtaining his supply of labor. Taking 
up the indictments of the closed shop 
one by one, and the way in which they 
have been met, the author endeavors 
to reconcile the two positions by an 
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unvarnished statement of the facts. He 
seems of the opinion that the question 
of the closed shop resolves itself, in the 
last analysis, to that of the superiority 
of labor organization and collective bar- 
gaining over the independence of the 
individual unattached workman. He 
does succeed in showing conclusively 
that the dangers of the closed shop are 
not nearly so great as is frequently sup- 
posed. 

Labor questions are also dealt with by 
Mr. Bryan incidentally in his work on 
“The Development of the English Law 
of Conspiracy,” the closing chapter 
treating of combinations of labor. The 
revolution in the English law of strikes 
during the nineteenth century suggests 
that the attitude which even now in 

| some quarters opposes the closed shop 
may soon pass away. The anti-strike 
and anti-picket legislation of the early 
nineteenth century, and the laws ensur- 


ing the employer freedom in selecting 
his employees, were based, Mr. Bryan 
tells us, on an obsolete view that such 
doings worked injury to the community 


as a whole. Thus there was a con- 
spiracy to do not simply a statutory 
wrong, but a wrongin se. Ina previous 
chapter, the author intimates that “the 
English law relating to criminal con- 
spiracy is unique. ... We may say 
generally, however, that the offense of 
conspiracy does not in reality constitute 
an exception to the fundamental prin- 
ciple that the law will not take cogni- 
zance of a base intent to do evil.” 
When an act is done to effectuate an 
intent, then ‘‘in some cases at all events 
the law will punish an intent.’’ The 
decision in the Journeymen Tailors’ case, 
thus interpreted, may not appear anoma- 
lous. The author has delved deeply in 
the fearly sources of English law, as 
well as into modern adjudications, and 
has executed a scholarly piece of work. 
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Mr. Singewald’s ‘‘Non-Suability of the 
State’ is a stimulating book, written 
evidently by one well qualified to con- 
duct a philosophical inquiry which the 
scope of the treatise excludes, and full 
of vigorous logic that does not hesitate 
to uncover shortcomings in the reason- 
ing of courts. This valuable contribu- 
tion to our constitutional history is in 
method not historical alone, but juristic 
as well. The first part deals with the 
doctrine of non-suability, and the sec- 
ond with its application to suits against 
public officers. This latter part is a legal 
essay of conspicuous merit. 


FROST’S CORPORATION TAX LAW 


A Treatise on the Federal Corporation Tax Law, 
including therein a commentary on the tax itself, 
an appendix containing the text of the Act, all 
rules and regulations of the Treasury Department 
relating in any way to the Act; text of all laws re- 
lating to the collection, remission, and refund of 
internal revenue; text applicable to the adminis- 
tration of the federal Corporation Tax Law, and 
Opinions of the Attorney-General bearing upon the 
meaning of the Act. By Thomas Gold Frost, LL.D., 
Ph.D., of the New York City bar, author of ‘‘Gen- 
eral Treatise on the Law of Guaranty Insurance,” 
“The Incorporation and Organization of Corpora- 
tions,’’ etc. Matthew Bender & Co., Albany. Pp. 
xvii, 174-+ 147 (appendices and index). ($4.) 

HIS volume includes a history of 

the federal corporation tax, and 

a discussion of the constitutionality of 
the act and of the decisions on its con- 
struction and interpretation. This is 
followed by a discussion of the Treasury 
rulings on the form of tax returns, accom- 
panied by examples of such returns. 
There are several valuable appendixes 
containing the text of the act, the Treas- 
ury regulations and opinions of the 
Supreme Court and of the Attorney- 
General, not the least interesting of 
which is a copy of the Bill of Complaint 
in the case which went to the Supreme 
Court to determine the constitutionality 
of the statute. The book is essentially 


a practical working book and will be of 





198 


great assistance to lawyers in the prepa- 
ration of Corporation Tax returns for 
their clients. 


DEISER AND JOHNSON’S CLAIMS 


Claims: Fixing Their Values. By George F- 
Deiser, A.B., LL.B., of the Philadelphia bar, and 
Frederick W. Johnson, formerly Assistant General 
Claim Agent. McGraw-Hill Book Co., New York 
and London. Pp. 140+18 (index.) ($2 net.) 


HILE this book includes an ex- 

position of leading principles of 
the law of negligence, it is not a law 
book. It is designed primarily for the 
use of claim agents and all who may be 
called upon to adjust claims for personal 
injuries. The idea underlying the book 
seems to be that an honest and just 
claim will be met by an intelligent and 
honorable claim agent without recourse 
to legal advice, and that an ability to 
deal logically with facts is the chief 
essential for the valuation of claims, 
knowledge of legal principles being neces- 
sary only as bearing upon the questions 
of responsibility, legal cause, duties of 
the employer, and the like. 

The circumstances which may affect 
the valuation of claims are very com- 
prehensively discussed, and the book 
gives some sound practical advice which 
will be found most useful. The authors 
show a sincere purpose to promote 
honest and fair methods, and lawyers 
whose practice includes any consider- 
able proportion of negligence cases will 
get valuable hints on the best way to 
deal with questions of fact and of 
damages. 

NOTES 

Harvard University announces the publica 
tion on February 26 of a History of the British 
Post Office, by Professor J. C. Hemmeon of 
McGill University. In addition to an account 
of the development and present organization of 
the postal department of Great Britain, the 
book includes a discussion of the parcels post, 
the telegraph and telephone system, and similar 


subjects. It is issued as Volume VII of the 
Harvard Economic Studies. 
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“Recent Administration in Virginia,” by 
F. A. Magruder, Ph.D., Instructor in Political 
Science in Princeton University, is the latest o 
the Johns Hopkins University Studies to ty 
received (Series 30, no. 1). The expansion of 
administrative functions since the constitutional 
convention of 1902 is considered, and the present 
administration is contrasted with that of the 
period covered by the constitution of 1869, 


The Proceedings of the thirty-second annvgl 
meeting of the Ohio State Bar Association con. 
tains the interesting debates on legal adminis 
tration and reform of procedure which took 
place at the sessions at Cedar Point last July, 
Congressman Samuel W. McCall’s addrem, 
“Representative as Against Direct Gover. 
ment,” is one of the most important papen 
included. The President’s address, by Hon. 
Allen Andrews, contains reflections on public 
criticism of the courts. Other papers include 
“Liability Legislation, its Purpose and Method 
of Enforcement,” by James Harrington Boyd, 
and “The Reclamation of the Arid West, with 
(a little) of the law under which it proceeds," 
by Stanley E. Bowdle. Mr. Boyd’s addres, 
taking up more than eighty pages of the book, 
treats the subject in a very logical and system- 
atic manner, and is a most valuable feature of 
the volume. 


BOOKS RECEIVED 


An Essay on Hinduism: 
Future — illustrating the laws of social evolution a 
reflected in the history of the formation of the 
Hindu community. By Shridhar V. Ketkar, M.A, 
Ph.D., Ph.D. in Sociology, Politics, and Politica 


Economy, ex-president of the Society of Compan 


tive Theology and Philosophy, Cornell University, 
v. 2 of History of Caste in India. Luzac & Co, 
London. Pp. xxxix, 162-++ 15 (appendix). 

History and Organization of Criminal Statistia 
in the United States. By Louis Newton Robinson, 
Assistant Professor of Economics in Swarthmor 
College. Houghton Mifflin Co., Boston and Nev 
York. Pp. viii, 100+ 4 (appendix). ($1 net.) 

The Law of Interstate Commerce and its Federd 
Regulation. By Frederick N. Judson, of the & 
Louis Bar. 2ded. T.H. Flood & Co., Chicago. 
Pp. xxiv, 630+ 77 (appendix) + 26 (table of cased 
+ 71 (index). ($6.50.) 

The Marriage Law of Canada: its Defects, and 
Suggestions for its Improvement. By George § 
Holmested, one of His Majesty’s Counsel for 
Ontario. Arthur Poole & Co., Toronto. Pp. iii 
46+ 5 (index). ($2.) 

The Sunday Law in Canada. By George § 
Holmested, one of His Majesty’s Counsel fo 
Ontario. Arthur Poole & Co., Toronto. Pp. it 
111+ 17 (index). ($3.) 
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Articles on Topics of Legal Science 
and Related Subjects 


“A Study of Chinese Juris- 
6 Illinois Law 


Chinese Law. 
prudence, I.” By Pan Hui Lo. 


Review 456 (Feb.). 

A very able summary of the fundamental laws 
of the Chinese Empire. Of the penal code he 
says: ‘‘Punishments for crimes and small offenses 
are comparatively severe and heavy, and those 
for breach of civil obligations altogether ridicu- 
lous. The provisions are lamentably defective 
in everything relating to political freedom or in- 
dividual independence, while the treason laws 
are preposterous. As the standard and concep- 
tion of civilization is being rapidly changed 
through the march of the western ideas and 
learning into the East, it needs no prophet to 
tell that ere long such a code is bound to be 
radically modified or largely abolished.” 


Conflict of Laws. See Marriage and Di- 
vorce. 
Corporations. See Voluntary Associations. 


Criminal Law and Procedure. ‘‘Some Char- 
acteristics of English Criminal Law and Proce- 
dure’’ (continued). By G. Glover Alexander. 
37 Law Magazine. Review 162 (Feb.). 

“Among the very desirable reforms needed 
in Criminal law are: — 

“(1) The abolition of the now meaningless 
distinction between felonies and misdemeanors. 


“ (2) The revision of maximum and minimum 
sentences... . 

“(3) The charging of offenses in plain, non- 
technical language. .. . 

“(4) A Bill is now before Parliament to divide 
charges of murder into two classes, viz.: (a) 
murder in the first degree, where the jury think 
that the prisoner ought to be hanged; (6) mur- 
der in the second degree, e.g., cases of infanticide, 
joint participation in suicide, etc., in which for 
Many years past it has not been the custom to 
carry out the death penalty, and the passing of 
it upon an unfortunate creature who is often more 
sinned against than sinning, is justly regarded 
as a needless cruelty. 

“(5) The general simplification of procedure, 
which is possible in many cases. 

“(6) The appointment of more stipendiary 
Magistrates. .. . 

“(7) The establishment of an Inferior Court of 
Criminal Appeal. . . . 

“(8) Finally, there is one matter which, it is 
to be hoped, will receive the immediate atten- 
tion of Parliament as soon as it meets, viz., the 
giving of power to the Court of Criminal Appeal 
to direct or order a new trial to take place in 
certain cases where it quashes a conviction.” 


“Procedure in Criminal Law.”’ By James B. 
Brooks. 21 Yale Law Journal 267 (Feb.). 


“I believe in the thoroughly Christian human- 
ity of our own laws, and legal system, and I am 
not ready to approve any law of procedure that 
has in view the quickest legal immolation in 
prison or the taking the life of a citizen charged 
with crime. I believe that it is the certainty 
of punishment, rather than the nature or immi- 
nence of it, that most influences crime in our 
country. It is the steady, resistless process of 
working out even-handed justice, that is most 
effectual in deterring the commission of crime. 
Quick works gets quick riddance of the accused 
man, but does little else, and that is not al- 
together a worthy motive.” 


Criminology. See Immigration. 


Evidence. ‘The Rigidity of the Rule against 
Hearsay.’”’ By Ephroditus Peck. 21 Yale Law 
Journal 257 (Feb.). 


“The far greater learning of modern judges, 
the far higher intelligence of modern juries, the 
far greater complexity of facts involved in mod- 
ern litigation, all call for the expansion of the 
power of the trial judge to admit exceptional 
evidence in exceptional cases, and the abolition, 
or restriction to narrow limits, of absolute and 
rigid rules of exclusion of evidence. . . . 

“It seems to me that the time has come for 
another reform, less radical than that of the 
1840s, but which should at least modify the rigid- 
ity of the rule excluding hearsay.”’ 


General Jurisprudence. ‘“‘The Development 
and Formation of International Law.” By 
Ernest Nys. 6 American Journal of Interna- 
tional Law 1 (Jan.). 

The writer adduces historical evidence dis- 
proving the proposition that law means con- 
straint (Recht ist Zwang); the early Irish law, 
for instance, governed social relations in the 
absence of legislative or judicial power. 

Three successive phases in the development 
of law are distinguished. First comes that of 
esotery, the law being confided only to the ini- 
tiated. Next comes the phase in which juri- 
dical rules are made public. Finally there is 
the phase of sytematic exposition and commen- 
tary. The form of the earliest law was not clear, 
precise, or determined; this is a characteristic 
of later law. ‘‘Law is not the creature of legis- 
lators; law evenantecedes custom.”’ In India 
particularly we have the example of ancient law, 
based on custom rather than on royal ordinances, 
and self-enforcing, automatic, rather than en- 
forced by a political agent. 

These considerations readily lead to the con- 
clusion that a sanction of coercive force is not 
necessary, and in constitutional law it is often 
lacking. 
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Custom is invariably at the bottom of mari- 
time institutions and rules, says Mr. Nys, as 
well as of the rules of private law. 

Other instalments are to follow. 


“Is Law the Expression of Class Selfishness?”’ 
By Francis M. Burdick. 25 Harvard Law Re- 
view 349 (Feb.). 

“It would be a strange situation, surely, if the 
courts were at the same time enemies and par- 
tisans of the employer class. Is it not more 
probable that they were neither enemies nor 
partisans; but that, in formulating the general 
doctrine of the master’s liability to strangers, as 
well as the special fellow-servant doctrine, they 
were striving to do what seemed to them right 
and wise? They may haveerred. Is there any 
evidence that they were actuated by discredit- 
able or selfish motives? 

“The writer holds no brief for the impeccability 
of judges or the infallibility of courts. But a 
careful and, he trusts, a candid study of the 
decisions of English and American courts during 
many years, has convinced him that the body of 
law thus developed is not the expression of class 
selfishness. On the contrary, it seems to him 
an honest, and in the main an adequate system 
of principles under which justice can be fairly 
administered between litigants without respect 
to class or rank or condition.” 


“Should Science rather than Precedent Deter- 
mine the Law? — Common Law and Civil Law 
Contrasted by a Jurist familiar with Continental 
Practice.” By Axel Teisen. 74 Central Law 
Journal 137 (Feb. 23). 


“As a matter of fact, I do not hesitate to state 
that there is more certainty about the law in 
Continental countries than in either England 
or America. Each new point raised, be it by a 
case actually tried, or by a new condition other- 
wise arisen, or by a new statute passed, becomes 
at once a matter of examination and discussion 
within the profession and in its schools, which 
discussion generally leads to a final agreement 
about the proper treatment of the point. It 
is more than unlikely that the courts, after such 
an agreement has been reached, should disre- 
gard it in their future decisions. For this reason, 
we are generally in a position to tell a client what 
the law is about a certain point, even before it 
has been decided by the courts, or at least to 
give a distinct opinion and advise about it, be- 
cause it probably has been discussed from all 
sides in the juridical literature.” 


Government. See Public Officers. 


Immigration. ‘Immigration and Crime.” 
By I. A. Hourwich. American Journal of 
Sociology, v. 17, p. 478 (Jan.). 


“The statistics of crime in the state of New 
York, which is said to hold more than its pro- 
portionate share of the lawless immigrants, war- 
rant only one of the following two conclusions: 
Either the new environment enables this invad- 
ing army of immigrants with criminal records 
“to keep within the law; or else the criminal 
classes of Europe, contrary to the popular belief, 
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furnish less than their proportionate quota q 
immigrants — which is quite plausible, since th 
criminals belong to the submerged portion ¢ 
the population and are kept at home by want } 
funds with which to pay for their passage.” 


Industrial Accidents. ‘The Relation 9 
Fatigue to Industrial Accidents” (concluded) 
By Emory S. Bogardus. American Journal ¢ 
Sociology, v. 17, p. 512 (Jan.). 

Tables are introduced to support the fol 
lowing conclusions: that continuous work 
other things being equal, is accompanied, hoy 
by hour, by an increasing number of accidents. 
that the increasing muscular inaccuracy whic 
accompanies uninterrupted work results in jp. 
creasing danger of accident; and that fatigy 
is a cause of industrial accidents. 

Seven judicial decisions are also cited with this 
comment: ‘The fact that fatigue has attracted 
attention to itself as a cause of accidents to the 
extent that such a conservative body as the 
judiciary will thus indict it, is noteworthy. The 
seven cases which have been summarized in the 
preceding paragraphs are not presented becaug 
of any legal points involved or for any reasons 
other than as a sevenfold argument in suppor 
of the thesis that fatigue is a cause of accidents." 


Insurance. ‘‘Parol Waiver under the New 
York Fire Policy.”” By George Richards. 12 
Columbia Law Review 134 (Feb.). 

The history of the doctrine of parol waiver is 
indicated, and the manner in which courts have 
advanced beyond this doctrine, with some re. 
sulting confusion. A uniform contract patterned 
after the New York fire policy is favored as the 
surest protection against fire and against fraud. 


International Law. See General Jurispri- 
dence, Legal History, Marriage and Divorce, 
Missionaries, Negotiable Instruments. 


Interstate Commerce. ‘The Fourth Sec- 
tion, or the Long and Short Haul.’’ By Jay 
Newton Baker. 21 Yale Law Journal 278 (Feb), 


“The idea dwelt upon by the Commerc 
Court, and apparently controlling in its deci- 
sion, seems to be that so long as the rate at the 
intermediate point is reasonable, it is a matter 
of indifference to that locality what rate may be 
made to the more distant point. This utter'y 
ignores the fact that the railroad is a public ser- 
vant, owing a common duty to both the log 
distance and the intermediate point, and that 
no rate to the intermediate point can be reason 
able so long as the carrier is maintaining at the 
more distant point a lower rate, except in so far 
as that lower rate is compelled by causes which 
the carrier does not control.” 


Juries. ‘“‘The Selection and Drawing of 
Jurors for the City and County of Philadelphia.” 
By T. Elliott Patterson. 60 Univ. of Pa. Law 
Review 324 (Feb.). 

Mainly a description of the system of drawing 
jurors as provided for by law. 
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Legal Cause. See Torts. 


Legal Education. ‘The Lawand its Study.” 
By Col. William Hoynes. 21 Yale Law Journal 


278 (Feb.). 


“What with reports, statutes, 


text-books, 


cyclopedias, digests and publications of various 
kinds, it takes a fair income to keep an office sup- 


lied with them. Even now but comparatively 
ew lawyers can afford to take them all. . . . It 
js not the statement of such principles that fills 
and multiplies the books, but the publication 
of multitudinous cases, a large percentage of 
them cumulative or dealing with similar and al- 
most indistinguishable facts... . The most 
obvious and feasible plan of meeting the difficulty 
is to turn submissively to the study and applica- 
tion of the fundamental principles to matters 
in litigation.” 

“University of Jurisprudence.” By Sylvanus 
Morris. 21 Yale Law Journal 205 (Jan.). 

“The time has not arrived, when a school of 
pure jurisprudence, for the academic, philosophi- 
cal study of the science for learning’s sake can 
be maintained. But the time is ripe for the 
establishment of such a school to meet needs now 
existent in our country. The advantages of a 
training in such a school to judges and practi- 
tioners are apparent and need not be discussed.” 


Legal History. ‘History of International 
Law Since the Peace of Westphalia.”” By Amos 
S.Hershey. 6 American Journal of International 
Law 30 (Jan.). 

A rapid survey which is of marked value as a 
succinct historical summary of the progress of 
international law down to the present time. 

“The Inns of Chancery; their Origin and Con- 
stitution.” By Hugh H. L. Bellot, D.C. L. 
37 Law Magazine & Review 189 (Feb.). 

“When we remember that in the reign of 
Henry VI they numbered, according to Fortescue 
no less than ten, and that a century or more 
separated the later foundations from the earlier, 
a common origin appears improbable.” 


Marriage and Divorce. ‘Marriage with 
Foreigners.” By W. R. B. Briscoe. 37 Law 
Magazine & Review 129 (Feb.). 

A general international agreement is advocated 
as preliminary to needed regulations which have 
not yet been made under the English Marriage 
with Foreigners Act of 1906. 


Master and Servant. See Workmen’s Com- 


pensation. 

Missionaries. ‘‘The Government of the 
United States and American Foreign Mission- 
aries.” By James Brown Scott. 6 American 
Journal of International Law 70 (Jan.). 

“The policy of the United States is to regard 
the missionary as a citizen, and in the absence of 
specific treaties granting exceptional rights and 
privileges, to extend to him the protection ordi- 
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narily accorded to American citizens in foreign 
parts; to advance missionary enterprise in so 
far as it does not raise political questions and 
interfere with the orderly and constitutional 
development of the country in which the mis- 
sion is located,”’ etc. 


“Restraints on Trade, I.’”’ By 
12 Columbia Law Review 


Monopolies. 
Roland R. Foulke. 
97 (Feb.). 

An exceedingly able and valuable analysis of 
the law of restraints of trade is here set forth. 
The writer expresses with a precision of logic 
and an impartiality of view not found elsewhere, 
distinctions which must harmonize with the 
half-formed impressions of practical business 
men, and, while his discussion deals primarily 
with legal rather than with economic principles, 
the treatment of these legal principles, those for 
example of the rights of free competition and 
of free contract, is marked by the sound econo- 
mic bas:s on which it rests. Of monopoly, for 
example, he says: — 

“We come now to the case of a monopoly 
brought about by the efforts of the person en- 
joying the monopoly, and right here we must rid 
our minds of the notion that monopoly is a hate- 
ful thing and remember that, on the contrary, 
it is generally sought for by all merchants. Each 
buyer and seller is anxious to do all the buying 
and selling, as the case may be, in his line, and 
makes more or less effort, according to the cir- 
cumstances of the case, to achieve that end. 
Monopoly, therefore, is a trader’s heaven, the 
goal of every merchant. A monopoly, therefore, 
may arise by individual effort, as where a man, 
by superior business ability, succeeds in attract- 
ing all the trade to himself, that is, by successful 
competition. He may accomplish the end de- 
sired and achieve the monopoly by driving all 
others out of business. This competition may 
be within the limits allowed by law or may be 
what is termed unfair competition. Where the 
competition is fair, the monopolist may be said 
to have succeeded by the exercise of superior 
business ability. Now, since the principle of 
freedom of action and freedom of contract pre- 
sents an avenue through which superior business 
ability will tend to drive out competition in any 
given line and obtain sole control over the mar- 
ket and thus bring about a monopoly, and since 
the desire for profit will incite efforts toward 
that end, it follows that the law by the very 
principle of freedom of contract relied on as 
condemning restraints on trade, encourages the 
bringing about of a state of monopoly profitable 
to the seller or buyer possessing it, but oppressive 
to the sellers or buyers who were deprived of 
their freedom of contract. This successful com- 
petition or business ability may be exercised by 
an individual or by a number of individuals 
acting together, and we shall find that the law 
makes a distinction between thetwo. The latter 
case will be discussed under the heading of com- 
bination. 

‘‘Where the monopoly was brought about by 
unfair competition, the common law afforded a 
remedy to the competitorsinjured by the methods 
of unfair competition, but a remedy which de- 
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pended on the circumstance of unfair competi- 
tion and not on whether or not a monopoly was 
brought about. It is very probable that a large 

art of the popular condemnation of monopolies 
in this country has arisen from methods of un- 
fair competition pursued in achieving the mono- 
poly, and it may very well be that a more strin- 
gent regulation of methods of competition would 
be effective in bringing about a proper condition 
of business activity... . 

“It seems, therefore, as if upon the last analy- 
sis that monopoly, in spite of all the epithets 
which have been hurled upon it, is in itself a 
perfectly lawful thing, and that the only objec- 
tion which the law really has is to certain methods 
of bringing about a monopoly, and the objection 
is not to the monopoly but to the methods. 

‘The conclusion, therefore, seems to be that 
monopoly is an evil, but a necessary evil; that 
the restraint on trade producing a monopoly 
may be divided into those which are lawful and 
those which are unlawful, and consequently 
that the law only condemns a monopoly when 
it condemns the restraint of trade which brings 
it about, and thus only’ condemns a monopoly 
indirectly by condemning the restraint.” 


“The Standard Oil and American Tobacco 
Cases.”” By Harold Evans. 60 Univ. of Pa. 
Law Review 311 (Feb.). 


“In two particulars the court has extended 
the Act so as to render illegal contracts and acts 
which both at common law and under the prior 
decisions would have been valid, —i.e., in hold- 
ing (1) that contracts and combinations which, 
apart from their surrounding circumstances, do 
not restrict competition or obstruct trade to 
such an extent as to fall within the Act, may 
come within its prohibitions if done with an 
intent not reasonably to further one’s own in- 
terests but to injure others, and (2) that the 
statute applies to mere acquisitions of property 
and other acts when done with a wrongful intent, 
though no combination or contract is involved.” 


“What’s the Matter with Business? — The 
Views of Prof. James Laurence Laughlin.’”’ By 
Francis E. Leupp. Outlook, v. 100, p. 267 
(Feb. 3). 


“Clear judgment and a genius for managing 
large affairs are not characteristics so common as 
to pass unnoticed. Oughta man possessing these 
traits to be required to keep them out of sight, 
where they can be of no service to the public, 
merely because their practical use may place 
some less well-endowed person at an inequality. 
Is this equal justice between man? Is it prog- 
ress? Is it, indeed, in any sense the ‘free com- 
petition’ for which we hear so loud a demand?” 


“Is There Common Ground on which Thought- 
ful Men Can Meet on the Trust Question?” 
By Peter S. Grosscup. North American Review, 
v. 105, p. 291 (March). 

“The day of power to so manipulate the cor- 
oration that, as a form of wielding capital, it 
may, in the hands of those who so choose, 
become a deceit and a snare, while still 


remaining the reservoir into which the bulk 
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of the workable capital of the country 
urs, must come to an end. But how 
gin this process? Lead off, my answer ig 
by the national incorporation of every enter. 
prise the bulk of whose raw material is draw 
from states other than the company’s domicile 


and the bulk of whose finished product is sold ¥ 


in states other than the company’s domicile, 
thereby bringing their business into interstate 
commerce. Then construct this national cor. 
poration on lines respecting capitalization, the 
payment of dividends only when earned, sim. 
plicity in arrangement of securities, and the like, 
that as a ‘form of holding property’ the corpora. 
tion will have become a real trust, in the old 
sense of that word ‘trust,’ for the benefit and 
security of its stockholders.” 


Negotiable Instruments. ‘International 
Bills of Exchange.’’ By Prof. Francis M. Bur. 
dick. 6 Illinois Law Review 421 (Feb.). 


“The examples already given show that the 
continental law of exchange still differs very 
widely from the English — so widely that there 
is little probability of complete unification at 
present. However, the delegates from Britain 
as well as our delegate, will attend the second: 
Conference, to be held in 1912, with a well- 
grounded hope that the uniform Law, as a re- 
sult of the consideration to be given it by each 
government, may be so modified as to bring it 
more nearly into accord with English law.” 


Partnership. 


Penology. 
of Prisons.” 
(Feb.). 

“The small increase in the convict population 
is attributed partly to the improved means of 
identification, which, by facilitating the estab- 
lishing previous convictions, increases the chance 
of persons receiving sentences of penal servitude. 
This argument, however, is not quite consistent 
with the fact before stated — that there was a 
decrease in the number of persons sentenced to 
penal servitude during the year.” 


“The Man in the Cage.” By Julian Leavitt. 
American Magazine, v. 73, p. 583 (March). 

Written to show the brutality fostered by the 
prison system. Flogging, the punishment of the 
straightjacket, and cuffing-up as practised in 
the penitentiary at Marquette, Mich., before 
the legislative investigation, are described. ‘This 
prison is no worse than a hundred others that 
might be named. It is not an exception, it is 
a type. ... Within the last five or ten years 
there have been a dozen similar revelations in 
other states—in Illinois, New Jersey, Ohio, 
Georgia, Texas, Kansas. All of these were as 
bad as Michigan, Kansas was even worse.” 

See Criminal Law. 


See Voluntary Associations, 


“Report of the Commissioners 
37 Law Magazine & Review 175 


Principal and Agent. “Implied Powers of 
Agent for Sale of Land.”” By Floyd R. Mechem. 
10 Michigan Law Review, 259 (Feb.). 


“It will be borne in mind that the question 
here to be considered is not in what form or in 
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what manner authority to sell land may be con- 
ferred, ¢.g., whether it must be by writing or may 
be by word or act, but whether an authority prop- 
erly created and unquestionably existing for 
some purpose will include this one, whether 
authority relating in some form to land confers 
authority to sell it, and whether an authority 
clearly authorizing a sale of land confers au- 
thority to do unquestionably some other act 
relating to it.” 

Procedure. ‘French Courts of Commerce.” 
By Paul Fuller, Jr. 12 Columbia Law Review 


145 (Feb.). 

“This sketch of a portion of the procedure of 
France is not offered with any suggestion that 
it would readily serve as a model,” but there are 
“many things to be learned from the system, 
and from the lawyer’s standpoint, none perhaps 
more important than the usefulness of a lawyers’ 
association, austere, rigid in its regulations, 
autocratic in its methods.” 

See Criminal Law and Procedure, Evidence, 
Juries. 

Public Officers. ‘‘Recovery of a Salary by 
a De Facto Officer, II."" By Gordon Stoner. 
10 Michigan Law Review 291 (Feb.). 


Continuation of article noticed last month 
(24 Green Bag 149). 


“An attempt has been made in this article to 
show that there is no basis in either the de facto 
doctrine or the legal right which a de jure officer 
has to the salary of his office for the recovery of 
salary by the de facto officer. What other legal 
right can there be upon which the de facto officer 
can base hisclaim? We can find none and none 
of the authorities suggest any.” 


Railway Rates. See Interstate Commerce. 


Sports. “Lawful and Unlawful Sports, and 
the Legality of a Sparring Match.” By N. W. 
Sibley, LL.M. 37 Law Magazine & Review 137 
(Feb.). 

“The history of the subject showing that prize- 
fighting itself only dates from about 1820, it 
becomes comparatively easy to understand how 
it is there are not many cases establishing de- 
finitely that a sparring match with gloves in a 
friendly encounter is a lawful game or sport, so 
that consent is a good defense either on a charge 
of manslaughter or on a charge of assault.” 


Torts. ‘Legal Cause in Actions of Tort, 
III” (conclusion). By Prof. Jeremiah Smith. 
25 Harvard Law Review 303 (Feb.). 

Professor Smith concludes this exceptionally 
valuable discussion by setting forth his own de- 
finition of legal cause, in the form of a short gen- 
eral rule — ‘‘Defendant’s tort must have been 
a substantial factor in producing the damage 
complained of’’— which rule is enlarged by a 
number of appended explanations or subsidiary 
rules. These rules, however, by no means ex- 
haust the subject; the writer’s purpose is simply 
to bring out the most important elementary 
principles underlying the decisions. Even if the 
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sub-rules could all be stated definitely, ‘they 
would be,” to quote Prof. Terry, ‘very compli- 
cated, full of fine distinctions, and hard to apply 
in practice.” So Professor Smith thinks it un- 
desirable to frame sub-rules of too narrow and 
precise content; he is satisfied to err, as he sup- 
poses, on the side of fullness as it is, and his illus- 
trations clearly show the application of the prin- 
ciples that he has elucidated. 


Trade Secrets. ‘‘The Law as to Trade Se- 
crets.” By A. W. Whitlock. 74 Central Law 
Journal 83 (Feb. 2). 

“It is submitted that the true theory is that 
although a trade secret is property, it consists 
merely of information differing from ordinary 
chattels in that it is intangible and not capable 
of being dealt with as we deal with chattels gen- 
erally. In case of a tangible chattel the pur- 
chaser from a thief is not protected, because the 
fault is with his getting. He may be in good 
faith and pay value, but he gets nothing, for the 
thief has nothing to give him but possession and 
that is wrongful possession. In the case of a 
trade secret, the wrongdoer has possession in the 
form of knowledge and this it is impossible to 
take away. So it seems from the necessity of 
the case that in the case of property of this kind, 
there is no such thing as title as distinguished 
from possession. That being true, the wrong- 
ful employee has title which he passes on to his 
transferee, leaving only an equity in the true 
owner. If such transferee takes in good faith 
and for value he should be protected.” 





Trusts. ‘Survival of Powers as Unaffected 
by Statutes.” By Prof. Albert M. Kales. 6 
Illinois Law Review 447 (Feb.). 


“Distinguished writers in England have tended 
to make much turn upon the form of the words. 
... The distinctions made in the foregoing 
paragraphs by the present writer not only recon- 
cile the cases, but, it is believed, do so upon more 
solid and rational grounds than could be furnished 
by the mere form of words or upon such illusive 
phrases as power coupled with an interest, or 
power ratione officit.”” 

See Voluntary Associations. 


Voluntary Associations. ‘Voluntary As- 
sociations in Massachusetts.” By S. R. Wright- 
ington. 21 Yale Law Journal 311 (Feb.). 

An informing account of the features of a form 
of business organization which has been little 
used in other states, but has become highly de- 
veloped in Massachusetts; the courts, however, 
have dealt rather vaguely with the legal prob- 
lems, it presents, and the article gives the gist 
of these decisions and indicates what may be 
regarded as settled in the law and what is prob- 
lematic. 

Workmen’s Compensation. 
tional Status of Workmen’s Compensation. 
By Prof. Ernst Freund. 6 Illinois Law Review 
432 (Feb.). 


“There is... no controlling difference in 
constitutional principle between the abrogation 


“‘Constitu- 
” 
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of the fellow-servant doctrine and the liability 
of the employer for an accident which is 
due to a risk inherent to the trade. As 
Senator Sutherland, the chairman of the 
Federal Employers’ Liability Commission, 
tersely puts it, in the one case the master is held 
—— for the fault of the dangerous agent 
and in the other for the fault of the dangerous 
- ge Conceding, as the [New York] Court 
of Appeals does, that the legislature may abro- 
gate the defenses both of common employment 
and of ordinary contributory negligence, it is 
inconsistent to hold that the legislature .cannot 
create the liability which was proposed to be 
created by the New York act.” 


The writer gives some attention to optional 
systems of Workmen’s compensation: — 


“The legislature proposes to have justice ad- 
ministered to two parties to the same relation 
upon different terms, offering to each conditions 
unfavorable to him and giving him the chance 
of redeeming himself by declaring his willingness 
to accept the new method of relief. Either the 
legislature has the power to compel compensation 
—can it then exercise this compulsion in the 
roundabout way of denying justice except upon 
terms not applied to all alike? —or it has no 
such power; can it then do by indirection what 
it cannot do directly? This serious question 
goes to the very root of the laws of Illinois, Kan- 
sas, Massachusetts, New Hampshire, Ohio, and 
Wisconsin. In New Hampshire the difficulty 
is aggravated by the fact that the employer, be- 
fore he can elect to come under the act, must 
establish his solvency by filing a bond condi- 
tioned upon the discharge of his liabilities.” 


“A Problem in the Drafting of Workmen’s 
Compensation Acts.”” By Francis H. Bohlen. 
25 Harvard Law Review 328 (Feb.). 


The phraseology of the English acts of 1897 
and 1906 is widely supposed to have acquired 
by judicial construction a simple, fixed meaning, 
but by considering the decisions Mr. Bohlen 
reaches the conclusion that in view of the deci- 
sions holding that disease suddenly contracted 
is an injury by accident, the words “injury by 
accident’”’ should not be blindly retained without 

ualification. Furthermore, the term “by acci- 

ent” differs from the term “‘accidental” in that 
“it requires that the injury shall be sustained on 
a single particular occasion the date of which 
can be fixed, and so excludes any injury, whether 
the disturbance of the physical structure of the 
body, or disease, which is of gradual growth.” 


“Workmen’s Compensation in Michigan.” 
By Hal H. Smith. 10 Michigan Law Review 
278 (Feb.). 

‘‘Whatever may be said as to the effect as 
ge ents of the opinions of the Massachusetts, 

ashington, and Wisconsin courts, it can, we 
think, be safely predicted that the activity of the 
legislatures of the several states and of Congress 
urged on by the tremendous public sentiment 
that appears to be behind the movement for 
workmen’s compensation, will ultimately result 
in some plan which will not run counter to con- 
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stitutional provisions, and can receive the fim 
approval from the courts of the land. 
such a plan, at least for the present, must hy 
based upon the elective system seems for th 
resent both advisable and necessary. ..,, 
hat the elective system involves some difficultig 
of administration not inherent in the compu 
plan must be admitted. But the elective sy. 
tem does recognize the fundamental principk 
upon which all workmen’s compensation rest, 
of payment for accidents that occur without the 
fault of the injured. The recognition of that 
rinciple in the law, coupled with any provision 
or a sure payment of a limited compensation, is 
a distinct advance upon the present system 
of employers’ liability, and perhaps all the ad. 
vance that should be attempted until the prin. 
ciple of workmen’s compensation can be tested 
by practical operation in American industries,” 


“The Wisconsin Workmen’s Compensation 
Law Sustained.” By A. W. Richter. Journ 
of Political Economy, v. 20, p. 180 (Feb.). 

Discussing the decision in Borguis et al. y, 
The Falk Co. (183 N. W. Rev., adv. sheets, no. 3, 
p. 1) the writer says: — 

* “On the whole the decision is all that the ad- 
vocates of workmen’s compensation could wish 


*for; the plan as worked out is sustained in toto, 


and the United States sees its first constitutional 
workmen’s compensation law of general applica- 
tion in operation — a law which, though elective, 
offers such important inducements to both en- 
ployer and employee that it is likely to find very 
general application and, in time, to be the sole 
recourse of our great army of industrial workers.” 


“Legislating for Labor.” By Richard Barty. 
Hampton Magazine, v. 28, p. 105 (March). 

“In nearly every state in this Union the Eng- 
lish common law is the basis of all action in the 
courts. A great system of jurisprudence, in- 
deed; perhaps as just and mighty a system as 
was ever devised. But it is a human system, 
and therefore fallible; most especially that part 
O&it which deals with a terrible industrial con- 
dition which has grown up since the system was 
devised.” 

See General Jurisprudence, Industrial Acci- 
dents. 


*Miscellaneous Articles of Interest to the 
Legal Profession 


American Traits. ‘The Middle West; II, 
The Reassertion of Democracy.” By Prof. 
Edward A. Ross. Century, v. 83, p. 686 (Mar.). 

“The tendency toward unity of institutions 
all over the nation is stronger now than ever 
before. Twenty years ago who expected there 
would ever so be much pone opinion along 
the Hudson or so much capitalistic sentiment 
along the Missouri as there is today? If, then, 
the past is a safe guide, we may look for the East 
to be shaken presently with the same democratic 
revolution that is accomplishing itself in the 
states of the Far West and the Middle West. 
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Biography. Choate. ‘Rufus Choate.” By 
George Bryan. 17 Virginia Law Register 817 


(Mar.). 

“Any public speaker who can emerge from the 
test of a stenographic report of extemporaneous 
remarks in as perfect ‘form’ as did Mr. Choate 
from his jury cases must of necessity be endowed 
with great gifts.” 

Harlan. “A Tribute to Mr. Justice Harlan.” 
By Chief Justice Edward Douglass White. North 
American Review, v. 195, p. 289 (Mar.). 

A eulogy pronounced in reply to resolutions 

by the members of the bar of the Supreme 
Court of the United States and presented by the 
Attorney-General. 

“He possessed a reverence for and an implicit 
faith in our constitutional institutions, a faith 
which knew no doubt and caused him to believe 
that the power of adaptability of those institu- 
tions was adequate to meet and provide for any 
possible condition, however complex or novel. 
, .- His methods of thought, in disregard of 
mere subtleties or refined distinctions, led him 
to the broadest lines of conviction, and as those 
lines were by him discerned, and differences be- 
tween himself and others became impossible ‘of 
reconciliation, the warfare of mind with mind 
was by him carried on, not with adroit fence of 


subtle play of reason, but with a directness and 
entire disregard of all narrower points of view.” 

“Justice Harlan.” By Robert T. McCracken. 
60 Univ. of Pa. Law Review 297 (Feb.). 

“His mind was essentially simple in its work- 
ings, free from delight in subtle distinctions, re- 
sorting rather to direct and vigorous logic. He 
was prone to follow authority, and was never 
so well satisfied as when he could succeed in 
bringing in a given set of facts under the opera- 
tion of some recognized adjudication.” 

Democracy. ‘The Prospects of Anglo- 
Saxon Democracy.” By L. T. Hobhouse. At- 
lantic, v. 109, p. 345 (Mar.). 

“Syndicalism in England is simply a reversion 
to older methods. . .. Emotional and fitful 
in its character, the movement breaks out readily 
into strikes to which the more stable and highly- 
organized unions rarely resort. It depends on 
immediate success, and the conditions this year 
were favorable to success. ... In particular 
it cannot withstand seasons of bad trade and 
slack employment, and the last great movement 
of the kind, that of 1889 and 1890, crumbled 
away in the lean years that followed hard upon 
that crest of industrial prosperity. Nevertheless 
the revived movement is a real if not a very 
stable force.” 





Latest Important Cases 


Explosives. Sale of Dangerous Article 
Under Assumed Name—A Particular 
Brand of Stove-Blacking is Naphtha. 

Mass. 

According to a decision rendered by 
the Supreme Court of Massachusetts in 
Gately v. Taylor et al., the jury may 
determine a compound of which naphtha 
is the chief ingredient, to which pigment 
and adhesive thickening has been applied 
so that it can be sold as stove blacking, 
“to remain really and essentially naph- 
tha,” notwithstanding the contention 
of defendants’ expert that the article 
was “an asphalt paint.” Consequently, 
where the particular brand of stove 
blacking purchased from the defendants 
had exploded and fatally injured the 
wife of the plaintiff, it was held that the 
defendants were liable for damages, 
under a statute making it a penal 
offense to sell naphtha under any 
assumed name and providing a civil 


action for any damage resulting from 
an explosion, independently of any 
question of negligence. 


Initiative and Referendum. ‘“Re- 
publican Form of Government’’ — Con- 
stitutionality of Initiativeand Referendum 
a Political Question — Courts May not 
Invade Province of Congress. U.S. 


In Pacific States Telephone & Tele- 
graph Co. v. Oregon, 223 U.S. 118, 56 
L. Ed.—, decided February 19, the Su- 
preme Court of the United States 
unanimously held that whether the 
adoption by a state of the initiative 
and referendum is consistent with a 
republican form of government is a 
political question and not within the 
jurisdiction of the court, and that the 
‘duty of enforcing the provision of the 
Constitution, that the United States 
shall guarantee to every state a republi- 
can form of government, is imposed 
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upon Congress. The opinion reiterates 
and re-enforces the general principles 
laid down by Chief Justice Taney in 
Luther v. Borden, 7 Howard, 1, and 
Chief Justice Fuller, in Taylor v. Beck- 
ham, 178 U. S. 548, in the distinction 
drawn between justiciable controversies 
and political questions. 

The Court, Chief Justice Fuller writ- 
ing the opinion, said that the contention 
of the plaintiff in error that the tax 
levied upon it under a law enacted by 
means of the popular initiative, without 
recourse to the legislature, was void, 
was an attack on the state itself, that is, 
on the framework and political character 
of the government by which the statute 
levying the tax was passed. The Court 
suggested that this view, if consistently 
maintained, would imply power in the 
federal judiciary, unless anarchy were 
to ensue, to build by judicial action, 
upon the ruins of the previously estab- 
lished government, a new one, a right 
which, by its very terms, implies the 
power to control the legislative depart- 
ment of the government of the United 
States. This statement showed the 
essential fallacy, said the Court, of the 
plaintiff's contention. The case was 
therefore dismissed for want of juris- 
diction. 


Monopolies. Right of Patentee to 

Control Sales Through Restrictive Cove- 
nants — Infringement of Patent by Breach 
of Such Covenants. U.S. 
’ The case of Sidney et al. v. A. B. 
Dick Co., decided by the United States 
Supreme Court March 11, involved the 
question of the right of the holder of a 
patent to control the market for his 
patented goods by means of a restric- 
tive licenses issued with each article 
sold. 

The Dick Company, patentees of a 
“rotary mimeograph,” sold one of these 
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machines to one Christina B. Skou, 
with a so-called “‘license restriction” to 
the effect that she should use with the 
machine only the stencil paper, ink and 
other supplies of the company’s own 
manufacture. The bill was drawn 


_against Sidney et al., a New York co. 


partnership, to restrain them from aiding 
and abetting MissSkou in violating the 
restriction by using other ink than the 
unpatented article supplied by the Dick 
Company. 

The majority opinion was written by 
Mr. Justice Lurton (McKenna, Holmes, 
and Vandevanter, JJ., concurring), 
The Court held it to be within the 
right of the patentee to suppress articles 
protected by patent or to sell them 
under restrictive conditions. This right 
to sell under restrictions is a part of the 
monopoly sought to be established by 
the patent laws under the authority of 
the Constitution, said the Court, and 
an infringement of the conditions is 
essentially an infringement of the patent 
right, and redress may therefcie be 
sought under the patent laws, the 
general law to the contrary notwith- 
standing, and the public policy of the 
state being what it may be. 

A dissenting opinion was written by 
the Chief Justice, with which Hughes 
and Lamar, JJ., concurred. Chief 
Justice White declared the effect of the 
ruling to be “‘to destroy in a very large 
measure the judicial authority of the 
states by unwarrantedly extending the 
federal judicial power,’’ and to impose 
on the federal courts the duty “‘to test 
the rights and obligations of the parties 
not by the general law of the land, in 
accord with the Conformity act, but by 
the provisions of the patent law, even 
although the subject considered may not 
be within the embrace of that law, 
thus disregarding the state law, over- 
throwing, it may be, the settled public 
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Latest Important Cases 


policy of the state and injuriously 
affecting a multitude of persons.” 


Patents. See Monopolies. 


Railway Rates. Powers of Inter- 
state Commerce Commission — Courts may 
Review its Decision Regarding Reason- 
ableness or Unreasonableness of Rates. 

VU. S. 


The Commerce Court handed down a 
decision February 28, in Louisville & 
Nashville R.R. v. Interstate Commerce 
Commission, which in effect accuses the 
Interstate Commerce Commission of 
failure to act on evidence duly presented 
to it, and declares that Congress never 
intended to clothe the Commission with 
an unlimited authority to determine 
questions of the reasonableness or un- 
reasonableness of rates. 

On account of water competition the 
railroad had maintained rates from 
New Orleans to Pensacola and Mobile 
so low that the Montgomery rate 
exceeded the sum of the locals through 
Pensacola and Mobile. The water com- 
petition having ceased, the Pensacola 
and Mobile rates were increased. This 
led to complaint that the railroad was 
discriminating in favor of Montgomery, 
the Montgomery rate being lower than 
the sum of the Pensacola and Mobile 
locals. The Interstate Commerce Com- 
mission then ordered not only restora- 
tion of the old rates to Mobile and 
Pensacola, but reduction of the through 
rate to Montgomery. 


1Somewhat similar questions were involved in 
the cases against the United Shoe Machinery Com- 
pany, which came before Judge Putnam of the 
United States District Court at Boston on demurrers 
to indictments charging violation of the Sherman 
anti-trust law. While the counts charging combi- 
nation and conspiracy in restraint of trade were 
overruled, on the ground of insufficient law con- 
tained in them, the important counts charging 
monopoly through the company’s system of re- 
8trictive leases on patented machinery was sus- 
tained in Judge Putnam’s decision rendered 
March 2. 
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The Court (Archibald, J.), in revers- 
ing the decision of the Commission, 
recited the manner in which the rate 
contentions came before the Commission, 
and declared that the hearing provided 
for by the statute is not perfunctory. 

“The carrier is entitled,” it said, ‘‘to 
know and to rely upon what is adduced 
at it [the hearing] either for or against 
the existing rate, and the Commission 
is not authorized to disregard it and 
reach a conclusion not at all justified 
by it. If the rate attacked is shown to 
be unjust, it may be abrogated and a 
new one established. But if that is not 
the outcome of the hearing, and on the 
contrary it is clearly shown that the 
rate is not unjust, the evidence as to 
this cannot be put aside, and if it is 
and the Commission without reference 
to it proceeds to condemn the rate and 
fix another, its action is invalid. 

“After the most careful consideration 
we are forced to conclude that the action 
of the Commission in the present in- 
stance is of that character.” 

The opinion then proceeded to a long 
examination of the evidence in the case. 
This raised squarely the issue which the 
Commerce Commission has been waiting 
to have raised. The Supreme Court has 
held that the conclusions of fact of the 
Commission are not subject to review by 
the courts. And it was held that the 
decision of the Commission as to the 
reasonableness or unreasonableness of a 
rate was a conclusion of fact. 

“Counsel for the Commission and for 
the Government,” said the Court, ‘‘sim- 
ply rely on the authority of the Com- 
mission to determine what is a reasonable 
rate, and the conclusiveness of its 
judgment where it has done so, against 
which, it was argued, the courts can 
afford no relief unless the rate which 
has been fixed is shown to be confisca- 
tory. This contention must be rejected. 
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“In our judgment, it was never in- 
tended to confer on the Commission any 
such unrestrained and _ undirected 
power.” 

Mack, J., dissented. 


Wills. Statutory Requirement of Sub- 
scription at End — End Determined with 
Reference to Consecutive Order of Com- 
position. N. Y. 


The New York Court of Appeals has 
substantially, though not so clearly as 
was to be desired, overruled the artificial 
doctrine of the Andrews Will case (Matter 
of Andrews, 162 N. Y. 1) in a decision 
recently rendered. In that case a will 
had been written on the first, second 
and third pages of a printed form, being 
unusual in only one respect, namely, in 
that the second and third pages of the 
instrument, instead of being left and 
right, were right and left, the signature 
and attestation clause coming at the 
top of the left hand page. Though the 
draftsman had clearly numbered the 
pages so that there could be no con- 
fusion regarding their order, the Court 
of Appeals (Bartlett, J.) said that the 
portion marked ‘2d page,” following 
the “3d page,” containing signatures of 
testatrix and witnesses, was not incor- 
porated into the will proper nor con- 
nected with it in any way. 

Vann, J., in Matter of Field, decided 
February 20 (N. Y. Law Jour., Feb. 29), 
said he regarded ‘‘the decision in the 
Andrews case as extreme and as marking 
a boundary beyond which we should 
not go.”” Where the testator, using a 
short-form printed blank, had referred to 
“the pages hereto attached and numbered 
from one to six, inclusive,’’ and these 
sheets were pinned to the blank space 
over the witness clause and signatures, 
it was held that the will, ‘‘when read 
consecutively as the mass of mankind 
would read it, has the signature at the 
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physical and natural end thereof,” and 
was therefore subscribed at the end in 
compliance with the statute. 


Wills. Wéinding-up of Testator’s Busi. 
ness by Trustees— Moral Interest of 
Male Heirs must Yield to Considerations 
of Sound Trust Management. Mass. 

A testator, largely interested in woolen 
manufacturing, created from his large 
estate a trust, terminating in 1919, 
authorizing the trustees to continue his 
business of manufacturing only for the 
purpose of winding up the company, and 
only so long as they might find it advis- 
able in order to close it up without 
serious loss. The trustees, believing the 
time had come when the interests of 
the estate made a sale of the properties 
advisable, petitioned the court for 
authority to dispose of them. The 
widow of the testator opposed the sale 
on the ground that her two minor sons 
needed the incentive of looking forward 
to active participation in a business 
which their forbears had carried on for 
more than a century, since the time of 
Samuel Slater, the father of textile 
manufacture in the United States. 

In the Slater Will case, determined by 
the Massachusetts Supreme Judicial 
Court, March 1, the objections of the 
widow were overruled, and the trustees 
were authorized to sell the properties. 
Chief Justice Rugg said that the mill 
properties ‘“‘constituted the investment 
of too large a proportion of the trust 
fund to be consistent with sound trust 
management. . . . These considerations 
overbalance the gain which might ensue 
from retaining the properties in the 
hope that the two minor sons of the 
testator might grow to maturity with 
tastes and capacities which would enable 
them to assume responsible positions in 
the manufacturing business.” 

Morton and Braley, JJ., 
dissented. 


strongly 
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THE PLENARY POWER OF CON- 
GRESS TO ORDAIN A “RE- 
PUBLICAN FORM OF 
GOVERNMENT” 


HE provision of the federal Con- 

stitution under which ‘‘the United 
States shall guarantee to every state in 
this Union a republican form of govern- 
ment” has never been construed by the 
Supreme Court as authorizing the fed- 
eral courts to employ their own power 
for the enforcement of this guaranty. 

In Luther v. Borden (7 How. 1) the 
Supreme Court held that the power to 
determine which of two contending gov- 
ermments of a state was legal had been 
given by the Constitution to Congress, 
and delegated by that body to the 
President to the extent of giving him 
discretion to determine when he should 
lend military aid and which government 
he should recognize as lawful. The 
Court said that this power of the Presi- 
dent must be respected and enforced in 
the federal tribunals. In so far, there- 
fore, as there might be any justiciable 
question of the authority of the President 
or of Congress, the Court recognized 
such authority, but impliedly denied 
the question of the legality of a state 
government to lie within the purview 
of a federal court. 

In Texas v. White (7 Wall. 700) the 
Supreme Court construed the same 
provision of the Constitution as author- 
izing Congress to establish the “‘Recon- 
struction’ governments of the states 
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which had seceded in the Civil War, but 
avoided passing upon the constitution- 
ality of particular provisions of the 
Reconstruction acts. 

These two cases illustrate the attitude 
of the Court, which has been one of 
passive support to Congress or the 
President, as opposed to one of active 
assertion of its own prerogative. The 
question of the legality of a state 
government has thus been treated as 
an appropriate subject for legislative 
or executive rather than for judicial 
action, —in the terminology of the 
Court, as a “political” rather than as a 
“judicial” question. The actual intent 
of the Constitution might appear to be 
that all branches of the federal govern- 
ment should share the power and re- 
sponsibility of enforcing the guaranty, 
and there would seem to be no reason 
in principle why state constitutions in 
conflict with the federal Constitution 
should be more immune from judicial 
nullification than state statutes. The 
Supreme Court, however, has never had 
the boldness to claim such authority. 

At the same time, while it has been 
the general policy of the Supreme Court 
to treat the question of the meaning of 
the words ‘‘a republican form of govern- 
ment”’ as political and outside its juris- 
diction, this policy has not been adhered 
to with absolute logical consistency. 
Otherwise the Court, in Minor v. Happer- 
sett (21 Wall. 162), would have refused 
jurisdiction of the question whether a 
state government in which women are 








210 


not permitted to vote is republican in 
form. 

The recent decision of the Supreme 
Court in the Oregon Initiative and Refer- 
endum case (Pacific States Telephone & 
Telegraph Co. v. Oregon, Oct. term 
1911, no. 36) reasserts the non-inter- 
ference doctrine of Luther v. Borden. It 
is not a doctrine, on the whole, which 
reveals grave hidden weakness in our 
constitutional system. If the federal 
courts may not interfere with the action 
of the states in adopting whatever forms 
of government they may choose, rang- 
ing from monarchical absolutism to the 
tyranny of mob-rule, Congress may 
interfere to maintain the older govern- 
ment, if necessary, in the face of internal 
discord and disorder, and no additional 
safeguard would appear to be needed. 
The principle of ‘home rule’ has made 
such progress in the field of local govern- 
ment that there is much to be said in 
favor of giving it the broadest possible 
scope, in that of state government as 
well. 

As for the narrow question whether the 
initiative and referendum are consistent 
with a republican form of government, 
there is a strong sentiment in influential 
quarters that if they are treated as 
simply emergency measures, to be em- 
ployed on extraordinary occasions, they 
do not supplant, but on the other hand 
may even tend to reinforce, our existing 
representative institutions. We are dis- 
posed to agree with a writer in the 
Harvard Law Review who, after a careful 
study of authorities, concluded: “It 
seems, on the whole, that ‘republican’ 
in the Constitution is ambiguous, and 
that a positive interpretation that it 
had a_meaning so narrow as to exclude 
direct legislation cannot be supported.””! 


'See 23 Green Bag, 80. 
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A PATENTEE’S MONOPOLY oF 
SALE 


HE Supreme Court of the United 

States, in its decision in Sidney 
et al.v. A. B. Dick Co., follows the Eng. 
lish common law doctrine of the rights 
of patentees. Federal Judge Putnam, 
in a recent decision on the validity of 
indictments against the United Shoe 
Machinery Company, referred to a case 
where the Judicial Committee of the 
Privy Council had upheld a contract 
which required the users of a patented 
shoe machine to use fastenings and 
other devices not covered by the patent, 
More recently the Judicial Committee 
sustained covenants restrictive of com- 
petition in a case coming before it on 
appeal from the Supreme Court of 
Australia. (National Phonograph Co., 
Lid., v. Menck, 1911, A. C., p. 336, see 
23 Green Bag, 596.) 

It would not have been wholly im- 
possible, perhaps, for our Supreme 
Court to decide the Dick case in the 
opposite way, extending the principle 
involved in Dr. Miles Medical Co. v. 
John D. Park & Sons Co., 220 U.S. 373 
(23 Green Bag 322), which was a case of 
monopoly of sale of unpatented medi- 
cines. The position of Mr. Justice 
Hughes, who wrote the ruling opinion 
in the Dr. Miles case, and of Mr. Justice 
Holmes, who dissented, has not really 
changed, though the former now dis- 
sents from and the latter concurs in the 
judgment in the Dick case. The dic 
tum of Mr. Justice Holmes in the Dr. 
Miles case would perhaps be appropri- 
ate to his attitude in this later decision: 
“I think that at least it is safe to say 
that the most enlightened judicial policy 
is to let people manage their own busi- 
ness in their own way, unless the ground 
for interference is very clear.” 

The difference between patents and 
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other forms of monopolies is so funda- 
mental that in the present state of our 
commercial morality the fullest possible 
enjoyment of the fruits of a patent is 
not to be condemned as savoring of 
moral turpitude. When there is a 
tendency to make patentees the victims 
of that same popular covetousness 
which would shear all great industrial 
combinations of their strength, one’s 
sympathy naturally goes out to the 
patentee, and one is tempted to plead 
that he be permitted a free hand in 
fixing the terms of sale of his patented 
product. 

We feel that the decision in the Dick 
case was just, there being no evidence 
that the conditions attached to the 
sales of the mimeograph were oppres- 
sive or contrary to sound public policy. 
At the same time, it may be well to 
contradict the notion that under any 
| view of the common law a patentee 
can possess an absolute monopoly of 
sale. If a condition were embodied in 
the agreement of sale, for example, to 
do some unlawful act, to perpetrate a 
crime, for example, or merely to com- 
mit a tort as a condition precedent to 
obtaining possession of the article sold, 
it would be nudum pactum. The right 
of the patentee is not paramount to 
sovereignty itself, and is not absolute. 

While a patentee enjoys the right to 
fx whatever price for his article he 
chooses, there should be nothing in the 
law giving him the right to exact pay- 
ment not only in money, but in for- 
feiture of personal liberty, or in acts 
done solely for the patentee’s benefit 
tending to destroy the business of others 
by other means than the quality or 
cheapness of his product. 

For these reasons, if we presuppose 
the existence of a definite body of law 
defining offenses against fair competi- 
tion, it would be right to prohibit pat- 


entees from coercing their customers to 
commit these acts in illegal restraint of 
trade, and Congress may well consider 
the advantage of carefully drawn legis- 
lation regulating a patentee’s monopoly 
of sale. But it would be most inequit- 
able to sweep away, at one stroke, all 
the protection which the patent laws 
now afford a patentee in the enjoyment 
of the right to make profitable use of 
his patent. An opposite decision in the 
Dick case would have been unfortunate, 
and its mischief could not have been 
easily repaired, but the decision actually 
rendered leaves no very heavy burden 
on the shoulders of Congress. 


MR. JUSTICE PITNEY 


RESIDENT TAFT has made 
Chancellor Mahlon Pitney of New 
Jersey an Associate Justice of the 
Supreme Court, succeeding the late 
Justice Harlan. Chancellor Pitney meets 
many of the President’s requirements 
for a Supreme Court justice. He is just 
a little more than fifty-four years old, 
six years under Mr. Taft’s “age limit,” 
and has been a practising lawyer and 
judge since 1882. 

The new Justice is a Princeton man. 
His father, Henry C. Pitney, was a 
Vice-Chancellor of New Jersey. His 
mother was Sarah Louis Halsted. Mah- 
lon Pitney was born at Morristown, 
Feb. 5, 1858. He was graduated from 
Princeton in the class of 1879, received 
the Master’s degree three years later, 
and when he became Chancellor was 
honored with the degree of Doctor of 
Laws from his Alma Mater. He was 
admitted to the bar in 1882 and began 
practice in Morristown. 

Although he had an active practice, 
he took an interest in politics, and in 
1894 was elected to Congress as a Re- 
publican in a Democratic district, and 
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in 1896 was re-elected with an increased 
majority. He took an excellent position 
in Congress and did much good work. 
In 1898 he was elected to the state 
senate of New Jersey, a position which 
he held for a number of years, and took 
a leading part in the business of that 
body. On February 5, 1901, he was 
appointed by Governor Voorhees Justice 
of the Supreme Court, and in 1908 was 
appointed Chancellor by Governor Fort, 
being sworn in November 19 of that year. 

After his term as President of the 
Senate he was in direct line for the 
Republican nomination for Governor, 
and he was strongly favored by many 
prominent men in the state. 

Chancellor Pitney was married in 
1891 to Miss Florence T. Shelton of 
Morristown. He is a man of fine 


presence, six feet high, of athletic frame, 
fond of the chase and outdoor sports, 
clear-eyed, and one of the most accom- 
plished of orators. He has a beautiful 


but not ostentatious house in Morris- 
town, where he lives with his wife and 
two sons. One of his sons is now at 
Princeton. 

There was opposition to Chancellor 
Pitney’s appointment that came from 
the labor interests, which failed to 
unite in a general protest. In Jonas 
Glass Co. v. Glass Blowers’ Association, 
decided by the New Jersey Court of 
Errors and Appeals at its March term 
in 1910, ‘Chancellor Pitney said that 
a statute of 1883 which allowed two 
or more persons to unite or combine by 
oath to persuade or encourage others 
by peaceable means to enter into com- 
binations for or against leaving or enter- 
ing into employment did “not legiti- 
mize an invasion of private rights.” 
He thus put himself on record as opposed 
to the use of violence by labor unions 
in boycotts and picketing. It cannot be 
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inferred from this decision that Chan. 
cellor Pitney’s ripened judgment js 
hostile to peaceable picketing, and the 
protest from the Iowa labor union was 
relatively insignificant. 

The appointment is highly praised 
throughout the country. The Phila. 
delphia Legal Intelligencer says: — 

“His political experience has proba- 
bly been larger than that of any of the 
present members of the Supreme Court, 
with the exception of Justice Hughes 
and the Chief Justice, the latter of 
whom was formerly United States Sena- 
tor from Louisiana. He brings to. the 
Bench special knowledge and experience 
in the administration of equity juris. 
prudence in dealing with great corporate 
questions and has had occasion in the 
past to consider the responsibilities and 
limitations of great combinations of 
capital.” 

The New York Times says of Chan- 
cellor Pitney: “Many cases of moment 
and importance have come before him, 
and he has rendered decisions which 
have won for him a reputation for entire 
independence and impartiality and for 
soundness. Judged by his reputation 
in New Jersey, where he is best known, 
and by the respect shown for his deci- 
sions, Justice Pitney unites the qualities 
that constitute in a high degree fitness 
for the office for which he has been 
named — high character, ability, a just 
mind, and learning in the law.” 

According to the New York Law 
Journal, — ‘“‘His judicial record has 
been characterized by broad-minded ap- 
prehension, abundant legal knowledge, 
and practical wisdom in effectuating 
justice. He undoubtedly possesses the 
requisite mental and moral caliber, and, 
as he is still a comparatively young man, 
many years of energetic service may be 
expected from him.” 
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IN RE CAIN 


EAN E. RYMAN, ESQ., of At- 

lanta, Ga., compiler of “‘Georgia 
Words and Phrases,” sends the Green 
Bag the following information: — 


No wonder we speak of “raising 
Cain” when we speak of getting into 
trouble. Not only has Cain just been 
convicted of murder, as was pointed out 
editorially by your distinguished con- 
temporary The Docket, but he has also 
been convicted of manslaughter, stab- 
bing, kidnapping, horse-stealing, gamb- 
ling, cheating and swindling, simple 
larceny, betting on an election, pro- 
faning the sabbath, and running a “blind 
tiger” in prohibition territory. Besides 
these, he has a number of other petty 
offenses charged against him. 

It seems that Cain has also had 
domestic troubles. He has been di- 
vorced at least five times and has tried 
to get that relief several times when he 
failed. He has been sued for not pay- 
ing his telephone and grocery bills, and 
other instances where he has sued or 
been sued ex delicto and ex contractu 
are legion. 

But Cain is now dead, I take it. At 
least, after a very stormy career I find 
his administrator being sued and a dis- 
pute as to what persons are his heirs. 
I think I may say ‘‘with certainty to a 
reasonable intent”’ that he died intestate, 
for a diligent search has failed to dis- 
cover his will in any probate court in 
the land.! 


MARRIED TWICE 


. RS. FINNEGAN, were you ever 
married ?’’ asked the judge. 


_— 


1See vol. 2 of Table of Cases, Decennial Digest. 
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“Yes, Judge, I was married twice — 
twice, Judge, and then once to a sol- 
dier.”’ 


THE MURDER OF A SUICIDE 
“If one counsel another to commit suicide, 
and the other, by reason of the advice, kill 
himself, the advisor is guilty of murder, as 
principal."” — Head-note in Commonwealth v. 
Bowen, 13 Mass. 354 (1816). 
HE acts for which the defendant 
was indicted were committed while 
he was an inmate of the prison in 
Northampton. The cell adjoining that 
of the prisoner was occupied by one 
Jonathan Jewett, who lay under sentence 
of death for the murder of his father. 
The two apartments were so situated 
and constructed that the occupants 
conversed freely with each other, and 
they availed themselves of the oppor- 
tunity. Jewett’s execution had been 
set for the ninth of November, 1915. 
The evidence showed that Bowen re- 
peatedly counselled Jewett to do away 
with himself. Cheat the hangman, said 
he in effect, and disappoint the people 
who are planning to see you hung. 
He also magnified the heroism of 
suicide under the circumstances. On 
the night of the eighth, preceding the 
day of the proposed execution, Jewett 
followed the course suggested, and hung 
himself by a cord from the bars of his 
cell. The coroner’s jury returned a 
verdict of felo de se. Bowen was in- 
dicted as principal for murder upon 
two counts. The first charged that he 
did counsel, hire, persuade, and procure 
the said Jewett the said murder and 
felony on himself to do and commit; 
the second that the prisoner murdered 
the said Jewett by hanging him. The 
only participation of which Bowen was 
accused was that of the persuasion with 
which he was particularly charged in the 
indictment. 
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The defense argued that Jewett was 
principal in his own taking off, and that 
Bowen was guilty if at all only as 
accessory before the fact, not as prin- 
cipal. They also urged that the govern- 
ment was bound to show affirmatively 
that the defendant’s advice was the 
moving cause of the suicide. 

Parker, C.J., however, took a different 
view. He charged the jury that if they 
found the facts as stated they might 
safely bring in the defendant guilty as 
principal. Further, the government was 
not held to prove that Jewett would 
not have hung himself if Bowen’s advice 
had not pressed him to do so. The pre- 
sumption of law was that unless other- 
wise shown (as for instance by scorn of 
the counsel), the advice had the in- 
fluence and effect intended by the giver. 
It had been said in argument that 
Jewett’s depraved character made it 
probable that he would have taken his 
own life independently of Bowen’s 
advice. But it was in the nature of 
man to revolt at the idea of self-destruc- 
tion. Even if Jewett had a predeter- 
mination to kill himself, yet he might 
have been dissuaded by a discreet person; 
while, on the other hand, such counsel 
as Bowen gave might well turn the scale 
and encourage and fix the intention of 
the one who received it. His honor 
also commented on the argument based 
upon the, fact that in any event but 
few hours of life were left to the deceased. 
The atrocity of Bowen’s offense was not 
to be’ considered as in the least dim- 
inished by the fact that justice was 
thirsting for its sacrifice, and was so 
soon to be satisfied. There was no 
period in human life which was not 
precious as a season for repentance. 
A culprit is cheered to the last by hope. 
Besides, he told the jury, the com- 
munity had an interest in the public 
execution of criminals, and it was no 
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trivial offense to take such a one out 
of the reach of the law. 

“If you are satisfied,” said he, “that 
Jewett, previous to any acquaintance 
or conversation with the prisoner, had 
determined within himself that his own 
hand should terminate his existence, 
and that he esteemed the conversation 
of the prisoner, so far as it affected 
himself, as mere idle talk, let your 
verdict say so. But, if you find the 
prisoner encouraged and kept alive 
motives previously existing in Jewett's 
mind, and suggested others to augment 
their influence, you will decide accord- 
ingly.” 

The jury returned a verdict of not 
guilty; probably, says the reporter, 
from doubt as to whether Bowen's 
advice was in any measure the procur- 
ing cause of Jewett’s act. Perhaps, 
knowing human nature and the pecu- 
liarly trying situation of men in the 
jury box, we may be permitted to wonder 
how much effect the shadow of the 
gallows had upon their free judgment, 
despite the charge of the Chief Justice 
on this point. A. ¥. G 


THE LAW AND LEAP YEAR 


OME clever delver into the past 
has unearthed an interesting item 
anent the origin of Leap Year. 

“The origin of the idea that women 
may woo in Leap Year is not known,” 
he says, ‘but a law authorizing it was 
enacted in Scotland as early as 1288, 
and a few years later a similar law was 
passed in France. 

“The Scotch law reads: — 

“Tt is statut and ordaint that dur- 
ing the rain of her maist blissit Majestie, 
for ilk yeare known as lepe yeare, ilk 
mayden ladye of bothe highe and lowe 
estate shall hae libertie to bespeke 
ye man she likes. Albeit he refuses to 
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talk to her to be his lawful wyfe, he 
shall be mulcted in ye sum one pound 
or less, as his estait may be, except if 
he can make it appeare that he is 
betroth to any ither woman he then shall 


be free.’ ”’ 


A FAMILY AFFAIR 


WELL-KNOWN lawyer tells of a 

case on trial in one of those con- 
servative old counties of Pennsylvania. 
the inhabitants whereof live pretty 
much as their fathers did and are seldom 
moved by any desire to emigrate. 

Now, eleven jury jurors had been 
obtained, and a talesman was under- 
going examination touching his fitness 
for the twelfth jurorship, when counsel 
for the prosecution suddenly interposed 
with: — 

“Oh, by the way, Mr. Allen, I notice 
that you have the same name as the 
defendant in this case. Are you related 
to him?” 

“Distantly, sir,” answered the tales- 
man. 

“In that case, your honor,” said the 
lawyer, addressing the court, “I shall 
challenge him for cause.” 

“He can step down if you wish, Mr. 
Perkins,” said the judge, “but I do not 
think it will make any difference. The 
eleven jurymen you have secured are 
all distant relatives of the defendant.” 


AN IRISH JURY 


N English jury will listen atten- 

tively to the eloquent appeal of 
counsel, pronounce it ‘‘a first-rate speech, 
one of the best we ever heard,” and 
bring in a verdict against his client. 

A French jury, on the contrary, being 
far more impressionable, will let an 
eloquent advocate play upon them as 
though they were an instrument of 
twelve strings. Lachand, the great 
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French advocate, used to sway a jury 
of his countrymen as he would. While 
defending a prisoner charged with mur- 
der, it is said that the jury did not 
consider whether the prisoner was guilty 
of-murder, but whether the murdered 
man did not deserve to be killed. 

An Irish jury is equally susceptible, 
and, under the spell of a lawyer’s elo- 
quence, who knows how to appeal to 
their feelings, often give a verdict con- 
trary to the evidence. 

A Mr. Colclough, having the right to 
dispose of his property, and being with- 
out children, left his landed and other 
estate, in the county of Wexford, to 
his wife. The heir-at-law, Lord Ross- 
borough, disputed the will, on the 
ground of undue influence. 

In those days Irishmen had a preju- 
dice in favor of an “ould family,” 
especially when associated with a title. 
The counsel for his lordship took advan- 
tage of this prejudice to make his most 
telling hit. : 

Holding up the will by one corner 
between his thumb and forefinger, he 
thus appealed to the twelve Irishmen 
before him, ‘Tell me, gentlemen, would 
you disinherit the ould family on a rag 
of a pocket handkerchief like this?’ 

The jury brought in a verdict against 
the widow, who had also excited their 
indignation by marrying again. She 
appealed the case, secured a second 
trial, before a jury in another county, 
and won her case. 


A DEFINITION 


N amusing illustration of giving a 
definition that itself needed to be 
defined — a frequent occurrence, by the 
way, is instanced in the case of a 
Southern witness and a lawyer. 
Some matter of boundary was in 
question, and a certain witness, ani- 
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mated with a laudable desire to make 
things smooth, turned to the judge with 
the confidential remark : — 

“You see, your honor, that there 
house always was cattawampus.” 

“What did the witness say?” asked 
the learned judge, not quite certain 
that he had heard aright. 

Whereupon a smart young lawyer 
jumped up and explained with a patron- 
izing air, half for the judge who couldn’t 
understand plain England, half for the 
ignorant witness who couldn’t choose 
more elegant language: — 

‘Your honor, the witness said catta- 
wampus, but what he meant to signify 
was that the house was built snatch- 
wise.” 


EXCUSES IN COURT 
—— lines: — 


And oftentimes, excusing of a fault 

Doth make the fault the worse by the excuse, 
are exemplified in a story told of Lord 
Eldon, who is said to have been the 
readiest of barristers in offering neat 
excuses to the court. Eldon’s remarks 
were frequently of the most impudent 
sort. 

A young counsel, lacking in self- 
control, hearing judgment against his 
client, exclaimed that he was astonished 
at such a decision. He was ordered by 
the judges. to attend at the bar next 
morning, to answer for his irregular 
remark. Lord Eldon, then plain Mr. 
Scott, undertook to see his friend through 
the little difficulty. When his name 
was called, Scott rose and said: — 

“My lord, I am sorry that my young 
friend has so far forgotten himself as 
to treat your honorable bench with dis- 
respect. He is extremely penitent, and 
you will kindly ascribe his unintentional 
insult to his ignorance. You must see 
that it originated in that. 
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“He said that he was surprised at the 
decision df your lordships. Now, if he 
had not been very ignorant of what 
takes place in this court every day — 
had he but known you half as long as | 
have, he would not have been aston- 
ished at anything.” 


VERY TOUGH 


PERSON should be quite sure of 

his facts before he broaches a 
theory; that is, unless he has the impu- 
dence of the Frenchman or the wit of 
Lord Mansfield. The Frenchman, on 
being told that the facts contradicted a 
theory which he had rashly put forth, 
exclaimed, with frank impudence: — 

“The facts contradict my theory? 
Then so much worse for the facts.’’ 

On a trial before Lord Mansfield, a 
witness named Elm gave his evidence 
with remarkable clearness, although he 
was more than eighty years of age. 
Surprised at the old man’s mentality, 
his lordship examined him as to his 
habits of living, and found that he had 
throughout life been an early riser and 
a very temperate man. 

“I have always observed,” said the 
Chief Justice in an approving tone, 
“that without temperance and good 
habits, longevity is never attained.” 

The next witness, an elder brother of 
the early riser, also surprised his lord- 
ship in the clearness of the evidence he 
gave. 

“IT suppose,” said Lord Mansfield, 
“that you also are an early riser.”’ 

“No, my lord,” answered the veteran 
frankly. ‘I like my bed at all times, 
and especially in the morning.” 

“Ah, but like your brother, you are 
no doubt a temperate man?’’ asked the 
judge, anxious for the fate of his theory. 

““My lord,” replied this ancient Elm, 
who lived in an age when drinking was 
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a fashionable vice, “I am a very old 
man, and my memory is as clear as a 
bell, but I can’t remember when I’ve 
gone to bed wholly sober.” 

Lord Mansfield was silent. 

“Ah, my lord,” exclaimed Dunning, 
a lawyer, ‘‘this old man’s case supports 
a theory upheld by many persons, that 
habitual intemperance is favorable to 
longevity.” 

“No, no,” said the Chief Justice, with 
asmile. ‘This old man and his brother 


merely teach us what every carpenter 
knows — that Elm, whether it be wet 
or dry, is a very tough wood.” 


PENAL BARBARISM—AN EX- 
AMPLE FOR REFORMERS 


SOUTHERN lawyer tells of an 

old chap called Job Beggs, super- 
visor of a county jail in Alabama, who 
fed and housed his convicts so well that 
they became really attached to him. 
Indeed, it is said, Beggs would actually 
permit them to roam about at will. It 
was also his custom to hire the con- 
victs in the summer to farmers in the 
neighborhood, and in that way contri- 
bute to the county’s treasury. 

Very early one morning, the story 
runs, one of these prisoners appeared 
in the office of a lawyer. 

“T understand that you’re a lawyer,” 
said the caller. ‘‘I want you to get me 
out of jail right away on a writ of 
habeas corpus.” 

“You must show reason why the writ 
should be issued.” 

“I have reason enough,” said the 
prisoner, “‘The cruelty of the keeper 
makes life there unbearable.” 

“You're mad!’ exclaimed the lawyer, 
“Every one knows that Job Beggs is the 
kindest hearted man in the world.” 

“Judge for yourself,” continued the 
prisoner. ‘‘Yesterday I was working 


out at Mr. Taylor’s and we had a big 
lot of hay to get in, for the sky was 
full of rain clouds. So when the jail 
horn blew for bedtime I stayed and 
helped get the hay under cover. 

“It was after dark when I got back, 
and, you may not believe me, sir, but 
that flinty-hearted keeper had locked 
me out. I had to sleep out of doors, 
and caught rheumatism in my bones. 
It settled things in my mind. I’ll not 
stay another night under the roof of a 
man who'll treat me like that. I want 
that habeas corpus before sundown.” 


GETTING OFF EASY 


SOUTHERN representative in 

Congress, formerly a lawyer in 
Georgia, tells how years ago he under- 
took the defense of an old darky who 
had been arrested as a chicken thief, 
and who in the days of slavery had been 
owned by the attorney’s father. 

It was the youthful advocate’s first 
plea, and it was not brilliant in either 
construction or delivery. The darky 
received a pretty severe sentence, his 
guilt being well proved. 

“Thank you, sah,” said the prisoner, 
addressing the judge, cheerfully, when 
the sentence had been pronounced; 
“dat’s mighty hard, but it ain’t any- 
thing like what I expected. I thought, 
sah, day between my character and 
pore Mars Henry’s speech dey’d hang 
me, sure.” 


TROUBLES OF THE DECEASED 

MONG the witnesses called in a 

certain trial at Richmond, Va., 

not so very long ago, was a quaint old 
darky named Elijah Elverson. 

The first question put to Elijah by 
counsel was, “Did you ever hear the 
deceased complain of any ailment?” 

“De who, sah?” 
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“The deceased — the dead man!” 

“Oh,” said Elijah, “ef yo’ refers to 
de dead man, I begins to un’erstan’. 
Ef I don’t disremember, I heahs dat 
he had a rattlin’ of de brain.” 

“Rattling of the brain? 
that?” 

“Well, sah, it ain’t exactly a misery 
of de stomach, but it ain’t fur from it; 
an’ it’s jest bout as painful as flintin’ 
at de heart, or ketchin’ of de j’ints, or 
settlin’ of de bones; an’ ef I makes no 
mistake, it ain’t so powerful fur from 
ringin’ in de years, an’ twitchin’ of de 
skull.” 


What is 


A HINT FROM THE BENCH 


NEW YORK lawyer not long ago 

encountered a Tartar in the shape 
of an irastible witness who resented in 
no uncertain way the manner in which 
he was being cross-examined by the 
lawyer. 

Finally, when counsel put to the wit- 
ness certain questions that seemed to 
the latter to reflect upon his personal 
character, the irritated man on the stand 
burst forth with: — 

“If you ask me that again, I’ll give 
you a thump on the nose.” 

Immediately counsel appealed to the 
court, pointing out that an answer was 
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necessary to the proper conduct of the 
cross-examination, and concluding with 
the inquiry: — 

“What would your Honor advise me 
to do?” 
“If you are determined to put that 
question,” said the judge, “I should | 
advise you to move a little from the 

witness.”’ 


POETIC JUSTICE 


HE following is a case of poetic 
justice as meted out in France. 
A well-known Parisian architect was 
sitting in his office when he heard a 
knock at the door. As he wished to be 
alone, he took no notice of the knock, 
but went on with his work. A few 
moments later he heard a key moving 
in the lock. Not doubting that his 
visitor was a burglar, the architect 
armed himself with a revolver and 
quietly hid behind some curtains. Pres- 
ently the thief entered and proceeded 
to rifle the place. Then suddenly he 
started and grew pale. In a mirror he 
had seen a revolver leveled at his head 
from behind the curtains. 
“Open the window,” ordered the | 
architect, ‘‘and shout, ‘Police!’ ”’ 
The burglar had no alternative but 
to obey, and so summoned the officer 
by whom he was to be arrested. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 





USELESS BUT ENTERTAINING 


To David Cohen was entrusted no part of the 
responsibility for the fate of Daniel Lynch, under 
indictment in New York for murder. Cohen 
was the first talesman called. Counsel asked 
him if he knew the difference between “‘delibera- 
tion” and “premeditation.” 

“I do,” declared Cohen, firmly. ‘“Them’s 
the weapons the man killed the other fellow 
with.” — Virginia Law Register. 


Billy Allyne and Dan Riley mixed it up with 
their fists on Lincoln’s birthday on Fleet street. 

“They were fighting hard, exchanging blow 
for blow, and a great crowd was around,” said 
Officer Falk. 

“We were only fooling,’’ said Dan to Judge 
Burke. 

“Yes, we were friends, and just having some 
fun,” said Billie. 





Correspondence 


“How long had you known each other?” 
asked Judge Burke. 

“Only a few minutes,” replied Billie. 

“We just got acquainted and had some fun,”’ 
said Dan. 

“Five dollars each for mutual assault,’”’ said 
the judge. — Boston Herald. 
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“Do you know what a verdict is?” asked a 
lawyer, challenging an Arkansas colored jury- 
man. 

“No, sah.” 

“Did you ever see one?’ 

“No, sah! I nebber was at a show in my life.” 

— Oklahoma Law Journal. 
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Demanded—Simple Justice 


To the Editor of the Green Bag: -— 

Sir: By the consensus of authority, 
the paramount problem is Simple Jus- 
tice. A tabulated vote of the thinkers 
of this country, gathered last year by 
the National Economic League, puts 
delay in the administration of justice 
as the third most vitally interesting 
question for our country and generation, 
and which yet awaits solution. 

For the thirty-sixth year the Bar 
Association of the state of Illinois will 
meet in Chicago April 26 and 27. The 
main subject chosen for general dis- 
cussion is ‘‘Reform in Procedure in the 
Courts’ — the very question over which 
the heart of the nation throbs. Bar 
associations of the different states are 
invited to send representatives, with the 
expectation that the discussion may. be 
helpful to the cause of procedural re- 
forms throughout the nation. 

The twelfth annual meeting of the 
National Civic Federation, where also 
one of the live subjects for discussion 
is to be ‘Reform in Legal Procedure,” 
is to meet in Washington, on March 5, 
6 and 7. In fact a special “program 
for the work of the department on re- 
form in legal procedure will be outlined, 
and it is hoped that this department can 
be made an effective aid to all move- 
ments working for legal reform.’’ Former 
judge, president of the American Bar 
Association and nominee for the Presi- 


dency of the United States, Alton B. 
Parker, is chairman of this department 
of the Civic Federation. 

The preamble to the American Bar 
Association is: “Its object shall be to 
advance the science of jurisprudence, 
promote the administration of justice 
and uniformity of legislation throughout 
the union, uphold the honor of the 
profession of the law and encourage 
cordial intercourse among the mem- 
bers of the American Bar,” etc. 

Now, it is our observation that it 
matters little about the number of suits 
brought in the courts; the final deter- 
mination of the lawsuits is delayed about 
as long as ever; and increasing the 
number of judges scarcely hastens the 
adjudication. So delays in the admin- 
istration of justice in our courts must 
hang upon some other causes in society. 
Let us, for instance, indulge in the 
philosophy of comparison. The half 
savage, half clad tribes of earth enjoy 
simplicity in habits, wearing apparel, 
and the administration of justice among 
themselves. As they advance in the 
social scale of our time standard, the 
former savages find living and life rapidly 
growing complex and cumbersome. And 
then, naturally, the administration of 
justice becomes more and more swamped 
with man-made law and diversified 
modes of administration of justice. Our 
forefathers of simple tastes and habits 
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great profession as an art and science, 
and this is a mystery to ordinary mor. 


could find nothing to complain of as 
delay in justice. Their living expenses 


were comparatively nothing; ours are 
everything; their luxuries of life were 
few; ours are many — hence the in- 
creased cost of living to us. 
wearing apparel is growing more compli- 
cated, hence the increase of time to put 
on our clothing. And this is exactly 
our case in putting on legal justice. 
As life becomes more complex, so every- 
thing becomes more complex — even 
justice in the courts of law. The more 
and more complicated and involved is 
life, so with matters involving and sur- 
rounding justice. They step on unison. 
Withal, it is the counterpart to our type 
of livelihood. 

The administration of justice through 
procedure in the courts is handled by a 


Men’s 


tals. Any class of skillful artisans has 
“tricks of the trade” in which the lay. 
man is never taken into confidence, 
The lawyers may be unable to remedy 
delay in court procedure. 

Wanted — Simple Justice! This ever 
has been the cry of the world. What js 
the solution? Cut out the other compi- 
cated, expensive, needless technicalities 
with which society abounds, and then 
legal reform will work out its own sal- 
vation. Instead of denouncing the laws 
and the lawyers, let the reformers first 
get on the firing line and fire — at the 
general obstacles which beset society's 
welfare. 

Etmer E. Rocers. 

Chicago, IIl. 
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Monthly Analysis of Leading Events 


The Lawrence strike, though now a 
thing of the past, leaves its traces, and 
has not served to quiet the social unrest 
which interferes with the progress of 
our people in arts of orderly self- 
government. While the view of Marcus 
M. Marks, that we shall never arrive 
at industrial justice through strikes and 
lockouts, may not be acceptable, readers 
may admit that good can come from a 
strike only when it is conducted in a 
thoroughly just cause, without resort to 
unlawful methods. The Lawrence strike 
was marked by a spirit of lawlessness, 
and was anything but a good example of 
a strike of law-abiding American citi- 
zens. The sympathy which the strikers 
aroused was in a large degree unin- 
formed and unwholesome, and the 
drastic measures made necessary to 


maintain good order have left their scar. 
The socialistic agitator has preyed on 
the credulity of a public too ready to 
listen to his attacks on the existing 
régime, and hence it results that the 
difficulties in the path of sound legal 
and economic as well as social reform 
are increased, and the statesman for the 
time being yields precedence to the 
demagogue. 

Just as the socialistic propaganda 
complicating the Lawrence strike tends 
to weaken popular respect for the law- 
fully constituted authorities, so the 
utterances of Ex-President Roosevelt's 
radical speech at Columbus tend to 
weaken popular respect for the judiciary. 
If Colonel Roosevelt had contented 
himself with saying that there was a 
grave question whether state courts 
should have the power to set aside 
statutes as unconstitutional, he would 
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not have antagonized many a thought- 
ful and earnest student of our system 
of government, but the temptation to 
capture his audience with flashy rhetoric 
was too great, and his proposal df a 
recall of judicial decisions was not only 
ill-considered, but in the highest degree 
inflammatory and dangerous. Such 
utterances, made by a leader of such 
personal influence and magnetism, tend 
to excite the people to violent and 
arbitrary measures and to embarrass the 
cause of sound reform. 

Colonel Roosevelt’s advocacy of a 
radical remedy for whatever mischief 
may be done by judges out of sympathy 
with the social needs of their time may 
be viewed as an indication of popular 
discontent with the present adminis- 
tration of justice, but the legal pro- 
fession is pushing certain reforms and 
innovations which repel the charge that 
it is unduly conservative. President 
Taft, by his advocacy of the workmen’s 
compensation act favored by the Con- 
gressional commission, has shown that 
he takes a different view of.this subject 
from that taken by the New York 
§ Court of Appeals. In many states the 
reform of -procedure is being vigorously 
pressed by influential elements of the 
bar, notably in New Jersey and Illinois. 
Moreover, the decision of the United 
States Supreme Court sustaining the 
Oregon initiative and referendum law 
as constitutional, instead of meeting 
with the hostile comment which would 
have been inevitable five years ago, has 
excited no significant opposition. The 
various popular proposals before the 
Ohio constitutional convention no longer 
seem hopelessly demagogic. The legal 
profession, in fact, can be said already 
to have taken a hand in the recon- 
structive movement of the times, though 
properly reluctant to move too fast 
along untried paths. 
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Procedure 


Resolutions were adopted at a dinner 
given by the Chicago Bar Association 
Jan. 31, providing for the appointment 
of a committee to prepare a complete 
system of rules of court, the present 
method of procedure being declared 
cumbersome and out of date. 

The New Jersey State Bar Associa- 
tion approved the main features of the 
proposed practice act at a meeting at 
Trenton, Feb. 10, to act upon the report 
of the committee appointed last June 
to investigate and report on the method 
by which the administration of justice 
might be improved. The report of the 
committee was presented by Charles H. 
Hartshorne, chairman of the committee 
that prepared the report and accom- 
panying bills. Mr. Hartshorne explained 
the report and the bills in detail and 
letters were read from Supreme Court 
Justices Swayze and Bergen and former 
Governor Fort, approving the com- 
mittee’s report. The sentiment of the 
meeting was by no means unanimous. 
The motion finally adopted, by a divided 
vote, was that the proposed practice 
act be approved as to its main purpose, 
and that the details of the act, which 
contains thirty-three sections, be left 
to be taken up later. 


Personal 


Julius M. Mayer, formerly Attorney- 
General of New York, has been ap- 
pointed by President Taft to be Judge 
of the United States Court for the 
Southern District of New York. Mayor 
Low appointed him a Justice of the 
Court of Special Sessions in 1902. He 
was reappointed after his first term by 
Mayor Low, but retired in 1904 to enter 
the race for the Attorney-Generalship. 
Mr. Mayer was born in New York 
City in 1865, and was graduated from 
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City College in 1884, and from the Law 
School of Columbia University in 1886. 


Former Judge John D. Lawson, dean 
of the school of law at the Missouri 
State University, will retire as dean in 
June. He will, however, remain a 
member of the faculty and devote his 
time to teaching and writing. President 
Hill has nominated Prof. E. W. Hinton 
of the faculty to fill the vacancy. 
Judge Lawson is a Canadian by birth 
and is sixty years old. He has been in 
the faculty of the law school for more 
than twenty years and has been dean 
since 1903. He is an able law writer 
and his books have been used as text- 
books in several states. He is the editor 
of the American Law Review. 


Bar Associations 

American Bar Association. — The 
American Bar Association now has a 
membership of 4,701, gaining 1,118 in 
1911, or thirty per cent. Its annual 
report shows there are forty-seven state 
bar associations and 506 local bar asso- 
ciations in the country. The August 
annual meeting will be in Milwaukee. 

Connecticut. — The increase in mem- 
bership at the rate of about twenty per 
cent in the last two years was referred 
to by President George E. Hill, in his 
annual address, as one of the assuring 
features of the activity of the Connecti- 
cut State Bar Association. The annual 
meeting was held at Bridgeport, Conn., 
on Feb. 12. Hon. Bourke Cochran of 
New York, F. Trevor Hill of New York, 
Charles W. Botsworth of Springfield, 
Mass., and Daniel Davenport of Bridge- 
port spoke at the banquet. The follow- 
ing officers were elected: Hadlai A. 
Hull of New London, president; Charles 
E. Phelps of Rockville, vice-president; 
James E. Wheeler of New Haven, secre- 
tary and treasurer. 
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New Hampshire. — Herbert Parker, 
former Attorney-General of Massachy. 
setts, will deliver the annual address x 
the next meeting of the New Hampshir 
State Bar Association, to be held jp 
May or June. 


Miscellaneous 


The American Society of International 
Law will hold its sixth annual meeting 
at Washington, D. C., April 25-27. The 
entire session will be devoted to consid. 
eration of the questions which might 
properly enter into the program of a 
Third Hague Conference and the proper 
organization which the Conference it. 
self should receive. 


The New York Lawyers’ Club, whos 
valuable library and quarters and fur. 
nishings were destroyed in the fire in 
the Equitable Building, will move by 
July 1 to new quarters on the twentieth 
and twenty-first floors of the United 
States Realty Company’s building at 
115 Broadway. More than 700 member 
have signified their desire to continue 
the club in the new quarters. 


A steady increase in the number of 
persons committed during the past year 
for public intoxication and disorderly 
conduct is reported by the New York 
State Commission of Prisons in its 
annual report to the Legislature. The 
commission reports that the congestion 
in the state prisons continues. In Sing 
Sing the daily average was 1,720, with 
a cell capacity of 1,200. This compelled 
the housing of approximately 200 pris 
oners in one of the chapels and __ the 
doubling up of a considerable number of 
the remainder in the dungeon cells. 
Commenting on the low cost of mainte 
nance in the State prisons, the commis 
sion says it seems questionable whether 
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men can be properly fed and clothed 
with the amounts expended for such 


purposes. 


Speaking before the Society of Medi- 
cal Jurisprudence at its annual dinner 
in New York, Feb. 3, Dr. Jacob Gould 
Schurman, president of Cornell Univer- 
sity, took the legal profession to task for 
its failure to keep up with the great 
strides made by medicine and the other 
professions in the last few years. “Law 
has not made the progress, either in a 
scientific or humanitarian direction,” he 
said, “that medicine has made. I 
believe that the legal profession in this 
country is falling far short of the 
demands the public has a right to make. 
Lawyers are helping their clients to 
accomplish ends, generally selfish ends, 
by advising them how to keep within 
the law and out of prison. Just as the 
medical men are lifting their practice 
to keep step with the latest discoveries, 
so the lawyers must try to lift the 
legal profession to meet the demands 
and changed conditions of our time.” 


The President has expressed his ap- 
proval of the legislation proposed in the 
report of the Congressional Employers’ 
Liability and Workmen’s Compensa- 
tion Commission, and in a special mes- 
sage urges that it be enacted. The bill 
eliminates the common-law doctrine of 
negligence and the defenses of assump- 
tion of risk, fellow-servants’ fault and 
contributory negligence. Compensation 
with a general basis of an equivalent 
to one-half wages, is to be paid in every 
case except where the injury or death is 
caused by the wilful intention of the 
employee to injure himself or another 
or in case of intoxication on duty. The 
bill declares that it is the policy of Con- 
gress to consider the burden of payments 
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for personal injuries as an element of 
the cost of transportation and directs 
the Interstate Commerce Commission 
to recognize and give effect to this policy. 
The bill would provide that every com- 
mon carrier engaged in interstate or 
foreign commerce by railroad shall pay 
compensation to any employee who sus- 
tains personal injury in line of duty or 
to his dependents in case of his death. 
It makes the remedy exclusive by reason 
of the compensation being complete 
satisfaction. It abolishes all existing 
common-law and statutory remedies, and 
applies to all railroads in the District of 
Columbia as well. Jury trial rights are 
preserved, but are to be deemed waived 
except on demand. 


Obituary 


Blake, Edward, K.C., who led the 
Opposition in the Canadian Parliament 
from 1880 to 1887, died in Toronto March 
1, aged seventy-eight. His political 
career began in 1867, when he entered the 
House of Commons, where he soon be- 
came powerful as a Liberal leader. 


Cutting, William Bayard, who died 
March 1, on atrainon whichhe was being 
rushed home from El Paso to New York, 
was appointed Civil Service Commis- 
sioner by Mayor Strong of New York, 
and was especially prominent because 
of the attention which he devoted to 
civic movements and to various chari- 
table causes. Educated at Columbia 
College and Columbia Law School, he 
was elected president of the St. Louis, 
Alton & Terre Haute Railway Company 
seven years after his admission to the 
bar, and he was a director in many large 
corporations, and a trustee of many im- 
portant institutions in New York City, 
including the Metropolitan Museum of 
Art, Columbia College, and the American 
Museum of Natural History. 





The Green Bag 


Gleason, James, who died Jan. 30, was 
considered one of the ablest admiralty 
and probate practitioners of the Port- 
land, Ore., bar. He was a native of 
California. 


Hatch, Judge David Patterson, a promi- 
nent lawyer of Los Angeles, died Feb. 21, 
aged sixty-five. He had served as dis- 
trict attorney and county judge. He 
wrote “Scientific Occultism,” ‘The 
Blood of the Gods,”’ and other books. 


Hendrick, S. J., former Speaker of the 
lower house of the Texas legislature, 
died at Henderson, Tex., Feb. 12. He 
had been county judge for fourteen 
years. 


Lanning, William M., United States 
Circuit Judge, died in Trenton Feb. 16, 
of heart trouble, aged sixty-three. Be- 
fore that he was a federal district judge. 
He had served one term in Congress. 
In 1885 he published “Help for Town- 
ship Officers.” In 1887, with G. D. W. 
Vroom, he compiled and published a 
supplement to the Revised Laws of 
New Jersey, and in 1895 a new edition 
of all the general statutes of New Jersey. 
Judge Lanning was a member of the 
special commission that framed the 
present comprehensive township laws, 
and of the Constitutional Commission 
of 1894. 


Morgan, J. Willard, former state comp- 
troller of New Jersey, died at his home 
in Camden, N. J., late in February. Mr. 
Morgan, who was one of the leading 
lawyers in South Jersey, was born at 
Blackwood in 1854. He was an active 
Republican worker for many years. 


Post, Hoyt. — Having been an active 
member of the Detroit bar for forty- 
nine years, Hoyt Post, president of the 
Detroit Bar Library Association, died 
on June 31. From 1872 to 1878 Mr. 
Post was official Reporter for the Michi- 


gan Supreme Court, and for several 
years was a member of the Michigan 
Fish Commission. 


Spence, Thomas W., head of the law 
firm of Quarles, Spence & Quarles, died § 
in Milwaukee Feb. 24. He was bom 
in Dungannon, Ireland, in 1846, com. 
ing to Ohio when he was two years old, 
and being valedictorian of his class 
when he was graduated from Cornell 
University. While residing at Fond dy 
Lac, Wis., he served in the Wiscon. 
sin legislature from 1879 to 1884, and 
was chairman of the State Republican 
Convention in 1884. He became a part- 
ner of the late Judge Joseph V. Quarles 
in 1881, the firm moving to Milwaukee 
seven years later. 


Terry, Henry C., a prominent lawyer 
of Philadelphia, died Feb. 14, at the 
age of sixty-five. While mainly con- 
cerned in litigation in Philadelphia 
courts, federal and state, he was well 
and favorably known to the bench of 
the Supreme Court of the United States 
and Court of Claims at Washington. 
His most notable successes were in cases 
for and against corporations, though he 
had a large mercantile and Orphans’ 
Court practice. 

Weaver, Gen. James B., died at Des 
Moines Feb. 6. He was candidate for 
President on the Greenback-— Labor 
ticket in 1880 and on the Populist ticket 
in 1892. He was graduated at the Cin- 
cinnati Law School in 1856, but did not 
follow the law as a profession. 


White, Trueman C., retired, of the§ 
New York Supreme Court, died in 
Buffalo Feb. 7. He was a veteran of 
the Civil War, and had been on the 
bench for several years when, in 1896, 
he was elected to the Supreme Court. 
It was Justice White who presided over 
the trial of Czolgoz, the assassin of 
President McKinley. 
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